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EXECUTIVE SUMMARY

The Object of the Analysis

The Orphan Works Directive 2012 requires that a Diligent Search of rightholders is carried out
awork be declared an orphan, and thus falling within the relevant exception. This Repe&nts
the analysis of the conditions under which a Diligent Search can be carried out under the |
seventeercountries that are the object of the research (Wigly and the Nethednds being alread)
analysed in 8port 1). For each jurisdiction, a questionnaire has been answered by a local exj
determine the implementation of the Orphan Work Directive and what are the requirements fo
Diligent Search. Iparticular: a) Who can carry out a Diligent Search and on what conditions; b)
are the authoritative sources and databases to be consulted and to what extent they are acc
on line; ¢) What use can be made of an orphan work. This has been dat@tdhe researchers, ii
the subsequent stages of EnDOW, to design and populate the esowating platform that will
facilitate carrying out the Diligent Search for mass digitisation.

The Requirement for Diligent Search

All the examined countries havmplemented the Orphan Works Directive adopting a limited nurr
of variations as to subjective and objective scopes and permitted uses. In regard to the appr
sources to carry out the Diligent Search and the ways to document it, however, segerapdncies
emerge. The Directive leaves to the Member Countries the choice about what sources shc
consulted in order to meet the requirement of a Diligent Search, therefore all countries under sc
have issued or are in the process of issuistg bf sources to be consulted.

The evidence from the seventeen jurisdictions examined, combined with the three jurisd
examined in Report 1, reveals that theemdg
tools that may requirehiat sources beyond those listed are consulted. A minority of countries, ol
other hand, merely reflects the general provision of the Directive without giving any addit
information about the sources to be consulted. As a result the number of solisted varies
considerably among countries.

The Assessment of the implementation of the Orphan Works Directive

The assessment of the implementation of the OWD considers: (1) the level of harmonisation
topic among Member States, (2) the level@dal certainty offered by the Directive and its natiot
implementations to cultural institutions, and (3) the sustainability of the diligent search as a mi
to enable the use of orphan works.

In this context, it emerges that the effectiveness of theeBtive in fostering harmonisation withil
the internal market and masdigitisation processes is rather limited by, primarily, t
unsustainability of the Diligent Search. The Diligent Search highly depends on the number of :
that need to be consu#id and their accessibility. As long as there is no hierarchical validity of sc
by law and not all sources are freely accessible online, it remains unclear how the clearing o
will happen in order to fully comply with the requirements of eadjistion.



PART |

1. INTRODUCTION

The digitization of 20th Century cultural heritage is severely restricted due to potential subsistence

of copyright and related rights. Under the new European laws on orphan works, a large amount of
cultural heritage whose copyright status is uncertainicab be | awful ly digitized
of the right holders was performed.

EnDOW (“Enhancing access to 20th Century cul tur
cl e ar an cyedr project undad uBdeHeritage Plusa programme launclieby eighteen

European national agencies and the European Commission as part of the Joint Programming
Initiative in Cultural Heritage and Global Change, aiming at easing the diligent sear&mDBe/

projectinv esti gates the | egal instruments of “diligen
into flowcharts of operations to be implemented in an online platform. The project will explore the

potential of such online platform to enable European culturatitntions to source information

from endusers and determine the orphan work status of items in their collections. Ultimately, the

project will allow for an enhanced access to 20th Century cultural heritage that would otherwise

remain unexploited.

There § a total of twenty countries covered by EnDOW. The list of these countries includes, in
alphabetical order: Austria, Belgium, Cyprus, Czech Republic, Estonia, France, Germany, Greece,
Ireland, Italy, Lithuania, Luxembourg, the Netherlands, Poland, Pdrtegeania, Slovakia, Spain,
Sweden, and the United Kingdom.


http://diligentsearch.eu/
http://diligentsearch.eu/
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The project is a partnership of four European research centres:
e« CIPPM, Bournemouth University (project |
 CREATe, University of Glasgow
e 1 ViR, University of Amsterdam
« ASK, Uliversity, Mitan
The objectives of the EnDOW project are:
e to analyse the | egal requi r en2l2/28/EWbn “ di |

certain permitted uses of orphan works across the legislation of 20 European countries
(known a¥or ©Os pbanective’, hereafter also

e to investigate orphan works clearance best

20 European countries;

e to design, implement and optimize an onl
onworks i n European cul tur al institutions
e to study the potenti al a phaded seach maethodsfor a n d
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1.1 The orphan works directive

Orphan works are works which are protected by copyright or related rights for whichhidthérs

are unknown or not located. In order to create a legal framework facilitating the digitisation and
dissemination of those works, Directive 2012/E8) on certain permitted uses of orphan works
(known as ‘“Orphan Works Directive’, hereafter al
The Directive is meant to contribute to the free movement of knowledge and innovation in the

internal market as & component of the Europe 2020 Strategy, as set out in the Communication

from the Commi ssion entitled ®Europe 2020: A str
which follows Lisbon Strategy for the period 26200 120n' particular, the objectives of the

Directive are twofold: (1) the legal determination of orphan work status, and (2) ensuring legal
certainty with respect to the use of orphan works.

1.2. Structure of the report

The EnDOW project examines the orphaarks legal framework in twenty European Member
States. A first report was published in February 2016 (Report 1) for a sample of three examined
countries: Italy, the Netherlands, and the United Kingdom. Based on the outcome of Report 1, this
report (Report2) considers how the other seventeen Member States covered by this project
(Austria, Belgium, Cyprus, Czech Republic, Estonia, France, Germany, Greece, Ireland, Lithuania,
Luxembourg, Poland, Portugal, Romania, Slovakia, Spain, and Sweden) have impl¢necDiatD

into national law. Report 2 addresses the relationship between the OWD and the national legislative
frameworks for copyright and related rights and it provides further evidence as to the practical
aspects of diligent search in the above mentiosegtenteen countries by focusing on the scale and
accessibility of the sources required by law to carry out the diligent search of orphan works. In this
respect, the analysis will assess the role that the OWD has played in the rights clearance of works in
the collections of cultural heritage institutions, and its impact on the transaction costs associated
with the process. This will not only offer an insight in the evaluation of the OWD as response to
challenges and costs involved for cultural heritage tnstins in digitisation projects, but it also
allows the EnDOW consortium, in the subsequent stages of the project, to design and populate the
diligent search platform that will facilitate executing orphan works clearance across 20 EU Member
States.

Finally, Report 2 identified for each piece of implementing legislation possible uses of orphan works.
Directions can be found in the national law, or in the usage allowances of the licensing system,
where in place. Uses for both private and public purpose argsaged, for commercial as well as
non-commercial purpose, through both digital and analogue means, and for large and small scale
dissemination.

10J L 299, 27.10.2012, p:12
2 European Commissiorgurope 2020: A strategy famart, sustainable and inclusive growtBrussels,
3.3.2010, COM(2010) 2020.



2. METHODOLOGY

2.1. Background: Report 1

The EnDOW project examines the orphan works legal framework intywEuropean Member

States. Report 1 has already examined three countries: Italy, the Netherlands, and the United
Kingdom, and determined what are the requirements for diligent search to locate copyright holders,
specifically: a) who can carry out a diliesearch and on what conditions; b) what are the
authoritative sources and databases to be consulted, and to what extent they are accessible online;
and c) what use can be made of an orphan work. This second report (Report 2) integrates the
evaluation caried out in Report 1 with the analysis of the other seventeen European countries.
These countries are Austria, Belgium, Cyprus, Czech Republic, Estonia, France, Germany, Greece,
Ireland, Lithuania, Luxembourg, Poland, Portugal, Romania, Slovakia, Sgauweden.

2.2. Questionnaire design

A questionnaire was designed to get insights from national experts on how the OWD has been
implemented in each of the countries covered by EnDOW (a copy of the complete questionnaire
can be found in the Annex).

The qustionnaire was made up of 39 questions, which were divided into three main sections:

1) Implementation of the Orphan Works Directive;
2) General and Specific Requirements for Diligent Search;
3) Additional Information Useful for the Diligent Search.

2.2.1. Implementation of the orphan work directive

The first section concerns the legal implementation of the OWD and has been employed to
understand whether a country has simply replicated the text of the Directive, or has introduced
significant variations. Thiection is composed of ten questions.

The first question asked respondents if the OWD had been implemented in their country. Then, the
second question asked respondents for the exact reference to the national implementing legislation,
a link to its text ad an English translation of the relevant legal provisions, if available.

The third question asked respondents for the subjective scope of application of the orphan works
exception, i.e., the organizations that are beneficiaries of the orphan works eanepti

The fourth question asked respondents for the objective scope of application of the orphan work
exception, i.e., the categories of work or material covered by the implementing legislation.

The fifth question asked respondents for the permitted usdsogohan works under the
implementing legislation of their country.

The sixth question asked respondents for the diligent search reporting requirements established by
the implementing legislation of their country as well as the differences with the OWD.



The seventh question asked respondents for their
crossborder search.

The eighth question asked respondents for any-apift instruments (government guidelines, best
practices, corporate policies, etc.) commienting the framework for diligent search.

The ninth question asked respondents for any additional step, beyond diligent search, to be taken
before orphan works are legitimately used.

The tenth question asked respondents for any other regulatory schepiade dealing with orphan
works (e.g. licensing scheme).

2.2.2. General and specific requirements for diligent search

The second section focuses on the sources to be consulted when conducting a diligent search as
identified by the national implementing dgslation. This section also seeks additional information

on how national copyright laws and prevailing market practices treat different types of work, and
whether they establish presumptions of authorship, right ownership, rights transfer. All this
information also provided the basis for the documentation of the national diligent search processes
into flowcharts. Such flowcharts have been adopted by the EnDOW consortium for programming
the online crowdsourcing platform where users can be guided throughrélggired steps to
perform a diligent search over items possessed by cultural institutions.

This section had 21 questions, which were subdivided into five subsections:

a) List of sources;

b) Presumptions;

¢) Audiovisual works;
d) Music;

e) Phonograms.

3.2.2.a) List oBources
The first subsecti on, “List of sour ces’' , had fiv

The eleventh question asked respondents whether the implementing legislation provided for a list
of sources to be consulted when carrying out a diligent search.

The twelfth question asleerespondents if the list, when provided, was exhaustive or illustrative.

The thirteenth question asked each respondent for the provision of a complete list of sources
relevant for a search to be diligent in her/his country, based on a form template crdatdhe
EnDOW consortium, which divided the sources for type of works (i.e. Published Books; Newspapers,
Journals, Magazines and Periodicals; Visual Works; Audio & Audiovisual Works), type of source (e.g.
works register, orphan works register, legal depasllecting society/agency database, etc.), level

of accessibility (i.e. freely accessible online, registration required, registration and payment
required, accessible only on site, URL is not functioning, source is not locatable online, other), and



category of rightholder (e.g. author, publisher, phonogram producer, record label, composer, film
producer, etc.).

The fourteenth question asked each respondent whether her/his country has established a national
database for orphan works where beneficiamganisations are compelled to register the status of
the work for which the diligent search has been carried out, and, if any, its details. Respondents
were also asked to provide any connection and differences there might be withnthree database
establshed by the OWD and managed by the European Union Intellectual Property Office {EUIPO
the former OHIM, Office for Harmonization in the Internal Market).

This first subsection ends with the fifteenth question asking respondents for a legal deposit
requirement, and, if any, a link to the catalogue of the institution/s in charge of it.

2.2.2.b) Presumptions
The second subsection, ‘Presumptions’, had three

The sixteenth question asked respondents if the names of authors, contributors and thobkesth
in the commercial exploitation of works that are commonly printed on the work are considered
presumptions of authorship and/or right ownership under their national copyright law.

The seventeenth question asked respondents if there were presumptioribe transfer of rights

for specific categories of works in their national copyright law. Accordingly, the eighteenth question
asked respondents if the previous presumptions, if present, had value in the context of diligent
search.

2.2.2.c) Audivisud works
The third s uwbisewdli omgr KsAu,dilmad four questions.

The nineteenth question asked respondents what was theoffulate for audievisual works made
by public service broadcasters determined by the implementing legislation. Respondaetaiso
asked to provide any differences there might be with the corresponding provision of the OWD.

The twentieth question asked respondents for any specific rules concerning the authorship or right
ownership of audievisual works under their national pgright law.

The twentyfirst question asked respondents for any specific rules concerning the presumption on
right transfers for audievisual works under their national copyright law.

The twentysecond question asked respondents if there is in their cguatmarket practice that
contractually assigns the above rights to film distributors.

2.2.2.d) Music
The fourth subsection,

Musi c’ , had three quest:i

The twentythird question asked respondents to define a musical work according to copyright law
ofthei r country; speci fy if the term also i1 nclud



performed with the musi c; and if a work is consi
do not form independent, detachable works) or rather as a cdllecte wor k (i . e. each
contribution forms an independent work) when more people are involved.

The twentyfourth question asked respondents if there is a rule or presumption that determines by
default which categories of contributors are vested witle telated rights of performers and if there
is a closed or open I|ist of entities indicating

The twentyfifth question asked respondents if there are specific rules concerning the presumption
of right transfers for msical works under their national copyright law.

2.2.2.e) Phonograms
The | ast subsecti on, ‘Phonogr ams’ , had six quest
The twentysixth question asked respondents to define the term phonogram in their country.

The twentyseventh question askedespondents for the cubff date determined by the
implementing legislation of their country for phonograms to be covered by the OWD.

The twentyeighth question asked respondents for any specific rules concerning the rights
ownership of phonograms underéir national copyright law.

The twentyninth question asked respondents for any specific rules concerning the presumption on
right transfers for phonograms under their national copyright law.

The thirtieth question asked respondents if there was in tlegituntry a market practice that
contractually assigns the rights for exploiting phonogram producer rights to music labels.

The thirtyfirst question asked respondents if it is common market practice in their country that the
author of a novel assigns her his copyright to a publisher, which then further licenses its use to
make an audiéook.

2.2.3 Additional information useful for the diligent search

The third and last section goes beyond the implementation of the Directive and the national
copyright flamework by seeking information that might help in the identification and location of
rights holders. In particular, this section had 8 questions focusing on systems of registration that
may offer useful data in case of Diligent Search.

The thirtysecond question asked respondents for a register for anonymous and/or pseudonymous
works, and, if any, its details.

The thirtythird question asked respondents for a register for works that are subject to (successful)
authorship or right ownetsip disputes and, if any, its details.

The thirtyfourth and the thirtyfifth questions addressed the business sector and asked
respondents, respectively, for a national register for companies, and/or for a register which holds
information on company merge or bankruptcy arrangements, and, if any, its details.



The thirtysixth question asked respondents for a register on the transfer of copyrights, for example
by testament, etc., and, if any, its details.

The thirtyseventh question asked respondents foregister on the buying and selling of back
catalogues of copyright protected works and/or neighboring rights, and, if any, its details.

The thirty-eighth question asked respondents for the number of public service broadcasters (both
TV and radio) operatg in their country; if there is a register or an official list of public service
broadcasters and their legal status across time, and, if any, its details.

Finally, the thirtyninth question asked respondents for any other regulatory scheme in placiegeal
with other relevant subject matter of digitization (e.g. ewftprint or out-of-distribution works),
references to these laws and brief description on how they operate.

3. MAIN FINDINGS AND ASS ESSMENT OF THE IMPAC T OF THE
DILIGENT SEARCH IMPL EMENTATIO N

The aim of the orphan work directive was to contribute to the free movement of knowledge and
innovation in the internal market by providing a well formulated legal framework for the digitisation
and dissemination of orphan works.

Accordingly, botlReport 1 and Report 2 assessed the implementation of the Directive to include:
(1) the level of harmonisation on the topic among Member States, (2) the level of legal certainty
offered by the OWD and its national implementations to cultural institutionsd #3) the
sustainability of the diligent search as a method to enable the use of orphan works.

3.1 The level of harmonisation achieved by the Directive

Recital 8 of the Directivé ndi cat es t hat ‘“different approaches
recognitin of orphan work status can present obstacles to the functioning of the internal market

and the use of, and crodmrder access to, orphan works. Such different approaches can also result

in restrictions on the freemovement of goods and services whichdmmwrate cultural content.

Therefore, ensuring the mutual recognition of such status is appropriate, since it will allow access

to orphan works in all/l Member States’

Although the OWD has been mostly transposed literally in all EU national legal sysbemes, s
variations can be traced between the EU members as to the following aspects.

3.1.1 Subjective scope

According to Article 1.1 of the Directive, its p
by publicly accessible libraries, educationabhblishments and museums, as well as by archives,



film or audio heritage institutions and publéervice broadcasting organisations, established in the
Member States, in order to achieve aims related to their publict er est mi ssi ons

All in all, acrosshe EU, the subjective scope of the orphan work exception does not differ from

Article 1.1 of the Directive as most of the Member States have adopted a literal transposition of the
provision of the Directive (Austria, Belgium, Cyprus, Estonia, Irelandnboxeg, and Romania), or

have amended the text with minor modifications (Greece, Spain, and Sweden). That said, while a
couple of countries decided to clearly broaden the subjective scope (i.e. Lithuania and Poland, which
extend the exception to researclnist i t ut es t oo, and France wher e
museums and archives are also covered), others decided to narrow it by excluding a specific
beneficiary category (i.e. film and audio heritage institutions in Czech Republic) or by referring to

locd definitions with a more restricted scope. This is the case of Slovakia where the implementing
provision refers to the beneficiary category of
publicservice broadcasters and the Slovak Film Institaitel makes no reference to other film and

audio heritage institutions.

In terms of publignterest mission, in most Member States it remains loosely defined. A number of
countries, like Poland and Portugal, are more detailed than the OWD though, and effovid
concrete examples of publiaterest profiles for which cultural institutions can invoke the orphan
work exception. These mainly include access to information, education and culture.

3.1.2 Objective scope

Article 1.2 of the Directive states that‘itappl i es t o: (a) works publish
journals, newspapers, magazines or other writings contained in the collections of publicly accessible
libraries, educational establishments or museums as well as in the collections of archivetnor of f

or audio heritage institutions; (b) cinematographic or audiovisual works and phonograms contained

in the collections of publicly accessible libraries, educational establishments or museums as well as

in the collections of archives or of film or audieritage institutions; and (c) cinematographic or

audiovisual works and phonograms produced by ptdgicvice broadcasting organisations up to

and including 31 December 2002 and contained in their archives; which are protected by copyright

or related rightsand which are first published in a Member State or, in the absence of publication,

first broadcast in a Member State’

National variations are also detectable in respect of the objective scope set by the OWD. Austria

and Czech Republic slightly changeeithd e f i ni ti on of ‘cinematographic
with their national laws, whereas other implementations unquestionably enlarge the objective

scope of the Directive so as to comprise other specific categories ofwork k e * f | yler s i n
or “musi cal works in written form’ in Slovaki a,
adopted by considering the national list of works, unlike the list contained in the OWD, as non
exhaustive.



3.1.3 Permitted uses

Under Article 61 of the OWD, the beneficiary organisations may use orphan works by making them
available to the public, and by acts of reproduction, for the purposes of digitisation, making
available, indexing, cataloguing, preservation or restoration.

Almost all of te considered countries seem to allow these same uses, with the exception of
Portugal. Here the list of permitted uses is merely exemplary, and other uses may be envisaged.

In addition, Article 6.2 of the Directive specifies that institutions can genegatnues in the course

of such uses for the exclusive purpose of covering their costs of digitising orphan works and making

them available to the public. While this has been literally implemented in all considered countries,

i n Fr ancemmneltielg'enothi mitation is valid only for se

3.1.4 List of sources and other requirements for the diligent search

All implementing legislation provider are in the process of providirg list of appropriate sources
among the diligent search shall warried out. For almost all countries, the national experts
underlined the uncertain value of such lists. In particular, there is no implementation that clearly
specifies whether the list is exhaustive or illustrative (see infra § 4.2). Absent any iowlicethis
sense at European level, the most commaon opinion is that may further information be needed, the
diligent search must take into consideration also outdide-list sources.

Beside the list of sources, seven countries (i.e. Belgium, li#tyiania, the Netherlands, Romania,
Sweden, and the UK) have also adopted national databases for orphan works but currently
operational are only the Swedish (managed by the Swedish Patent, Trademarks and Copyright
authority) and British (managed by thedPones.

3.1.5 Presumptions

A vast majority of the analysed countries’ copyr.
ownership, or transfer of rights, which impact on the diligent search requirement.

While almost all copyright laws analysgavide for a general presumption on authorship in favour

of those named as author on the work (or *“disclo
around half of them comprise a general presumption on ownership as well (this is not the case, for
example, of Cyprus, Luxemburg, and Portugal) In France, this presumption is in favour of the person

that commercialises a work according to case law. Conversely, few countries comprisdasstse

presumptions on authorship (for example, Germany and Beipiland ownership (for example

Estonia), which means that they provide for a list of cases in which a presumption applies. A mixed

system is adopted in Sweden, where a general presumption on neighbouring rights is then detailed

for four cases (visual artsound recording, radio and television broadcast, catalogues and
phonograms).

Beside the general presumptions, several national copyright laws also include specific presumptions
for specific categories of works, which widely vary among countries in tefrssibject matter,
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subject beneficiary of the presumption, and width. For example, presumptions on authorship of
audiovisual works are encompassed in Belgium and France, of collective works and computer
programs in Greece.

Similarly, presumptions on rigkransfers are included in numerous jurisdictions and vary in terms

of subject matter (mainly audiisual, music, or phonograms), rights transferred (for example
copyright Il egislation in Luxemburg stasfeete t hat p
producers when a contract is signed), or entitlement of transfer (by mere contract as in the case

above, or by employment relationship as in Spain).

The only presumption on orphan works that has so far been adopted is encompassedirettte
Republic implementing legislation. It states that when one of the works of an author is considered
orphan, all of her or his works are presumed to be orphan as well.

3.1.6 Soft-law instruments

Besides investigating the implementation of the OWD,dhestionnaire asked national experts for
any softlaw instruments (government guidelines, best practices, corporate policies, etc.)
complementing the framework for diligent search.

Apparently, as to November 2016 detailed guidelines on diligent searchavaitable only in the

UK. The Czech Republic, whose guidelines were
British guidelines as well. Partial guidelines have been provided by the Estonian Ministry of Justice

and the Lithuanian Ministry of Culte with reference to the sources for diligent search.

3.1.7 Other regulatory schemes

Additionally, EnDOW project wanted to investigate on the presence of any other regulatory scheme
in place touching upon orphan works. The UK remains the only courtnyawicensing scheme
expressly dedicated to orphan works. Extended Collective Licensing schemes are in place, again, in
the UK, and in Ireland, Slovakia and Sweden. Finally, legislations ef-carhmerce works
(meaning, those works which are still coigjyrted but are not anymore commercially available) have
been adopted in France, Germany and Poland.

3.2. The level of legal certainty

Recit al 9 of the Directive recognises that ‘a ¢
status and the permitted ses of orphan works is necessary in order to ensure legal certainty in the

internal market with respect to the use of orphan works by publicly accessible libraries, educational
establishments and museums, as well as by archives, film or audio heritaggimss and publie

service broadcasting organi sations’ . Therefore,
concerning such diligent search in order to ensure a high level of protection of copyright and related
rights in the Union’

11



Firstly, itiswoth r ecal l ing that a search qualifies as *‘di
‘“appropriate sources’ for the category of works
This does not specify thowphurwhdt crenstiittst A:n naex
general types of sources that are considered relevant per category of work. The Directive leaves to

the Member Countries the choice about what sources should be consulted in order to meet the
requirement of a diliget search. No country provides legal requirements on what constitutes a

diligent search, but all countries under scrutiny are willing to issue illustrative lists of sources to be
consulted. Although Belgium and Cyprus are still in the process of findhgingdists of sources,

other countries have already taken positive steps to ease the task of cultural institutions.

In this respect, the principle of legal certainty is best served if the list of sources is as precise as
possible. The evidence from tiwenty examined jurisdictions reveals that only the UK Intellectual
Property Office (1 PO) has issued comprehensive g
thereby displaying the appropriated sources to be consulted for each category of wietkddd

list of sources).

Other countries (i.e. Czech Republic, Estonia, France, Germany, Greece, Ireland, Poland, Romania,

and Slovakia) seek to ensure legal certainty by offering detailed lists of sources to cultural
institutions, which are howeverdeee d “ i | l ustrative’ . This means t h:
are -‘eopgend’ and there may be further sources wher
other hand, given their illustrative nature, a search can be diligent even though noeabtirces

mentioned in the list are consulted. As a general rule, in these countries, the number and type of

sources consulted should be reasonable, and the search done in good faith to be deemed diligent
(illustrative list of sources).

Conversely, both éport 1 and Report 2 show that some other legislations merely reflects the
general provision of Annex | of the Directive without giving any additional information about the
sources to be checked. In these cases, the list provide much more a startingqroinserious
diligent search than an illustrative (as in the case above) or precise (as in the case above mentioned
of the UK) means, since many of the sources that, as a common practice, are consulted by cultural
institutions in the due course of a sehréor right holders are not mentioned. This means that in
these cases cultural institutions only have an indicative advice from the law, falling short of legal
certainty in respect of what sources need to be consulted for pursuing a diligent search @tif@m

list of sources).

Secondly, to avoid legal uncertainty and duplication of efforts, Article 4 of the Directive sets the

basis for the mutual recognition of the orphan work status. To this end, cultural institutions are

asked to keep records of their diligent searches, amdthr e sul t of such searches
single online database for the Union containing such information and for making it available to the
public at | arge in a transparent manner’ (Recita
own database in addition to the common one managed by the European Union Intellectual Property

Office (EUIPO). At the moment, the legislation of seven countries provides for the establishment of

a national database for orphan works (i.e. Belgium, Italy, Littajahe Netherlands, Romania,

Sweden, and the UK), but national databases currently operational are only in Sweden (managed by

the Swedish Patent, Trademarks and Copyright authority) and in the UK (managed by the IPO). As it
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is not always clear whether, op the creation of a national database, the national registration is a
precondition for the European on, in certain countries the absence of a functioning national
database currently acts as an obstacle to the direct registration of a national orpharinimtke

EU database (for example in Italy).

Moreover, it worth mentioning that the level of certainty that can be achieved by the OWD is
significantly dependant on the degree of harmonisation that has already been established among
the national copyrightegislations of the Member States. For example, presumptions of authorship,
ownership and transfer of rights play a fundamental role in the diligent search of cultural institutions
because they determine the information that are to be sought. Accordinigega@ountry where the
diligent search shall be carried out, this will take a direction that is shaped by the presumptions
therein in force. To have an harmonised diligent search, thus, the presumptions on authorship,
ownerships and transfer of rights shHdube consistent among Member States, while, it emerges
from the research carried out, this is not the case.

3.3. The sustainability of the diligent search

While it is undeniable that the burden of the diligent search highly depends on the number of
sources that needs to be consulted, the searchable nature of the relevant sources as well as their
accessibility are also relevant.

As to the amount of appropriate sources among which to carry out the diligent search, this may vary
according to the detailed|lustrative, or informative nature of the lists of sources that have been
adopted within the national legislations (cfr. above § 4.2), although such a nature cannot always be
elicited by the length of the list, rather from the wording adopted and the ovérglementation

of the Directive. In any case, though, the number of sources spans fromirauminof 10(Cyprus)

to a maximum of 357 (Italy;))with a total of 1444 for the 20 countries. In this scenario, the categories

of works that count more sourcesathe audio and audiwisual works (1.412) as well as the visual
works (1.114), whereas the categories of newspapers, journals, magazines, periodicals, and of books
present around 800 sources eath.

3 The sources indicated for each country and listed in Annex Il are not those indicated in the national
implementations. Italy, for example, has literally translated the Europpsasvision on the appropriate
sources. For this same reason, given the huge number of Italian databases dedicated to cultural heritage, the
national correspondent has identified a number of appropriate sources so high that national guidelines are
needed toprovide directions on the matter. On the other hand, although Cyprus has not yet finalized the
process of indicating the appropriate sources, the national respondent has already identified at least 6 sources
that will have to be consulted, depending on tba&tegory of works at hand, to qualify a search as diligent.

4 As the same source may be indicatedmbe consulted for more than one categories of works, the total of
sources indicated for category of works does not equal the overall total of sofmctee 20 countries.
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Number of Sources per Country

Cyprus m 10
Ireland weem 21
Spain meem 28
Czech RepubliCrssss 30
Portugal s 34
Luxembourg s 34
Sweden e 36
Slovakia w52
Belgium s 53
Austria m—— 54
Poland e 55
Netherlands m— 57
Greece mssssmm 53
Estonia mes—— 72
Romania mes——— 35
Lithuania me— 114
France s 150
United Kingdom messssssssssssssmmm"s 210
Germany e 228

ltaly  m——————————————— 357

0 50 100 150 200 250 300 350 400

Figure 1: Number of sources by Country

As already rewaled by Report 1, Report 2 confirms and provides further evidence that a sizeable

share of the sources to be consulted to locate the right holder of a work is not freely accessible
online.
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Accessibility by country
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Figure 2: Accessibility by Country

Sources may not be freely accessible online for a number of reasons: some databases may require
registration or payment of a subscription fee, or may be accessed only by members of the
organization; other databases are simply not available on the intexné can only be consulted on

site; finally, in some cases the URL is not functioning, or the source is not locatable online for other

reasons. The analysis of the sources in 20 countries reveals that the ratio of freely online accessible
sources vary sigficantly among implementing States, ranging from the 91% of Lithuania to the 29%

of Portugal, with an average accessibility of 64
repositories and databases ar ensfgenealyaye n@d,@auwe ssi bl e
newspaper archives are often accessible for a fee. Moreover, among the online sources that are not
freely accessible online there are also the sour
constitute a small number (faexample 24 out of 357 in Italy), or make the diligent search much

more resourcentensive (for example in Spain 10 out of 21 sources identified as appropriate are

onsite sources, which means that half of the diligent search needs to be carried out hyatiftys

consulting local databases).
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Composition of noraccessibility reasons by country
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Figure3: Nonaccessible sgces by Country

The above aspect affects the sustainability of diligent search as the means to enable the pan
European use adrphan works: as long as there is no hierarchical validity of sources by law and not
all sources are freely accessible online, it remains unclear how the clearing of rights will happen in
order to fully comply with the requirements of each legislation.

4. RECOMMENDATIONS

4.1 Appropriate sources

When implementing the OWD, none of the examined countries issued an exhaustive list of sources
to be consulted for the search to be diligent. Since legal certainty must be balanced with flexibility,
this solutionseems appropriate to accommodate any future change within the cultural sector.
However, memory institutions need some guidance on the sources to be checked as, on the one
hand, they may be worried to find themselves guilty by failing to meet the diligstacelard and,

on the other hand, their search burden is largely determined by the number of sources to be
accessed. In order to limit the likelihood of accidental infringement by cultural institutions and avoid
transforming diligent search into an exhawstisearch among a huge number of sources, the best
option for each Member State appears to be:
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9 the provision of detailed noexhaustive list of sources and
1 the definition of internal hierarchies among the listed sources, with a diversification
between compilsory and optional sources, depending on their relevance and accessibility.

4.2. Accessibility of sources

In all the jurisdictions examined in Report 1 and Report 2 there are sources that may need to be
consulted in order to comply with the legal requiment of diligent search, but that are not freely
accessible online. The difficulties in accessing the sources to be consulted in order to carry out a
diligent search generates heavy consequences for projects of mass digitization of European cultural
institutions, which the OWD is seeking to facilitate in the first place. The analysis showed that
cultural institutions find-and will find—burdensome to clear the rights of their collections while at

the same time complying with the requirements introduceg the OWD and its national
implementing laws. Moreover, another specific issue in this context are sources that cannot be
searched online. This poses the risk (higher in some countries, lower in others) that a search is
doomed to be incomplete until wherhe cultural institution devotes investments in terms of time

and resources to consult relevant catalogues onsite. To face these barriers, the legislature at EU and
national level may consider to introduce:

9 the principle according to which a search mustdomsidered diligent if all relevatiteely
accessibl@nlinesources have been consulted.

In sum, it is appropriate to conclude that the Orphan Work Directive has at best only partly achieved
its main goal of facilitating the digitisation and disseminatidrthose works. As our analysis has
revealed, the Directive deserves particularly low marks for its (lack of) legal certainty as to what
constitute a valid diligent search and the sustainability of this requirement for wold
beneficiaries of the excejan. While the somehow harmonized objective scope, subjective scope
and permitted uses of the Directive should allow cultural institutions to carry out-4roster mass

digitisation projects, the Directi tatestsimposel es on
a very high burden on cultural institutions in terms of number and quality of sources to be consulted.
I n trut h, the Directive’'s regime wants to reflec

uniformity of the rules governinghe use of orphan works and it does not go beyond what is
necessary in order to achieve that objective (Recital 25). However, Member States seem to have
avoided to adopt those measures expressly left to them and had more or less reproduced the
European proisions almost literally, or at least in a way that generated several interpretative
doubts and high burden on the beneficiaries.
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PART Il

AUSTRIA

Implementation of the Orphan Works Directive  : Background

In Austria, theOWDwas implemented by a change @dpyright law through Federal Law BGBI | Nr.
11/2015 pereinafter, the Implementing Law which introduced Article56e in the Austrian
Copyright Act. Itvas published on 13 January 2015 and enacted retrospectively (which is quite an
exception) taking efect by 29 October 2014, the date by which the Member States were supposed
to implement the Directivé.

Subjective and Objective Scope

In regards of thesubjective scopeof the application of the orphan works exceptiohgt Austrian
law applieson the onehand to ‘publicly accessible institutions that collect war&ad, on the other
hand, to ‘public service broadcasting organisatigrghereasArticle 1.1 otthe Directive applies to
‘publicly accessible libraries, educational establishments and museunadsrchives, film or audio
heritage institutions and publservice broadcasting organisation§he Austriammplementationis
therefore more general in its definition of entitled institutions and avd@enumerate thepublicly
accessible institutionby their type. However, the intention of the national legislanoerely seems
to smplify the wording not to differ from the Directive.

In regards of th@bjective scopeof the application of the orphan works exceptidhe categories
of works to whichArticle 56e of the Implementing Law applies include:

1. works published in written form
2. works or related subject matter embedded in such works published in written;fanch
3. works fixed on a sound carrier or in moving images.

Another additional requiremensiof course that the work in question has previously been included
in the collection of the entitled institution.

5The exact reference to the national implementing legislation can be found in the implementing Federal Law

is BGBI I Nr. 11/2015, of which the short title is * C
the Copymjht Actis changedCopyri ght Revi sion 2014”. The text of t he
via the link

https://lwww.ris.bka.gv.at/Dokument.wxefrage=BgblAuth&Dokumentnummer=BGBLA_2015 |_(ast

visited, 15 June 2017). This page includes links to different formats of this Federal Law as well as links to the
background documents (concerning the parliamentary decision making process). The Gdmwighct is
available via the link:
https://lwww.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=10001848
(there is no Englistranslation available; last visited, 15 June 2058eArticle 56e for the actual provision on

the orphan works exceptiofVerwaiste Werke).
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Despitethe slightly different wordingthe implementing provision does not intend to differ from
the Directive.This seemmto be justified by the assumptiothat ‘cinematographic workin the
Directive refers to the way in which a work is perceivadd not to the term“cinematographic
works' asdefined bycopyright lav.

Possible Use of Orphan Works

Under the mplementingLaw the permitted usesof orphan works are limited to copying and
making availble a digital reproduction ainorphan work by the entitled institutiongs long as the
right-holder does not make himself knowhheimplementing legislatiodoes not differ from Aiitle
6 of the Directive. As in th©WD, the Austrian implementatioralso refers to thepublic interest
missions ofhe entitled institutions as a precondition for permitted uses.

In terms ofcrossborder search the national legislatiomeproducesArticle 3(4) of the Directive
almost word for word. Acording to Article56e(@), the search has to be performadslithin the
Austrian territory if the work hadirst been published or broadcast in Austria. In the case of movies,
the searchmust be performedin Austria when the producer is domiciled in Austtiathere are
indications @ relevant information on righholders in other countries, the available sources in
these other ountries must also be consulted.

Among thediligent search report requirementgstablished by théustrianimplementingLaw itis
clearlystated that the diligent searcimeedsto be documented in a record which has to be kept for
the time of use of the orphan work aridr an additionaperiod ofsevenyears after the end of such
use. Moreover, Article 56e(5\which is very much a reflection oftites 3 and 5 of the Directive,
requiriesto inform the supervisory authdty for collective managementrganisationCMOspn:

1.the exact designation of the work deemed orphan

2.thetype of use that the institution makes of the work

3.the fact that a person entitled to allow copying or making available has been;found
4.and, ontact details of the entitled institution.

Still, under Article 56€(5), the supervisory authoritynust promptly communicatethis information
to the European Union Intellectual Property Office (EUIPO) for publication in their orphan work
database

There are noother requirementsbeyond those of a diligent search, its documentation and the
communication of thisnformation to the supervisory authority c8MGs.

Austria has not adoptesioft-law instrumentscomplementing the framework for diligent seanstr
other regulatory schemeslealing with orphan worksThere is also no licensing schersegh as
extendedcollectivelicensng), which might potentially includer affect also orphan works.

5'n clarification of the Directive, the national | aw ¢
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How to Carry Out a Diligent Search : General and Specific
Requirements for Diligent Search

List of Sources

In regards othe list of sourcego be consulted when carrying diligent search,iie Implementing
Law includes the option for the Minister of Justice issue(without however being obligedan
implementing ordinance\{erordnung for enumerating them In fact, this option has ndbeen
exercisedso far, nor is it to be expecteds a result, the Implementing\ itself refers to the
sources named in thAnnexof the Directive a a minimal preconditionyithout evenrepeating or
detailing them in a separate list.

According to the Austrian approh,the sources listed in thAnnexof the Directive areonsidered

to beonlyillustrative ( “ at $Spedfigitcimptances malgad toa far wider search. In fact, the
sources listed in the Wexof the Directivein many casewvill not providefor much more than a
starting point for a serious diligent searcilso becausenany sourcegthat as a rule will be
consulted in he course of a search for righblders of archival materiphre not mentioned, e.g.

the biographical reference works, the companies registers, the phone and address registers, the
registers of the central registration office, the genealogical datahasessh registries or suchlike.
Ultimately, should the diligeze of a seath be contested, it is down to the competeniwt to

decide whether asearchany b e qual i fAlhodgh sush a tedisidadivgnematcase
by-case basigt is quite safe to assume that just checking the sources named in thetilérgvill in

most cases not be sufficient, especially considering that most of these sources will not be adequate
for solving the rightolder question.

Austria has not establishetinational databasdor orphan worksThe information communicated
to the supervisory authority for CMQuaustbe promptly reported by the supervisory authority for
CMOs to EUIPO in order to be published in the EUIPO database

As manycountries, Austria has generallegal depositrequirement The most importanone islaid
downin the MediaAct, a Federal laW There is not apecific referencéo the legal depositn the
Austrian legglation that implements the OWD aseéhMedia Act and the Copyright Act are
traditionallyconsidered to be separatubjectdalling under diferent ministerial competence3he
institutions in charge of the legal deposit are the AustiNationalLibrary, the BgionalUniversity
Library and the Regional Countypiary. The institutions and the number of copies that they are
entitled to receiveare determined byordinance® In addition, the Aiministrative Library of the

“I'n particular, Article 56e(3) of the Austrian Copyri
are at | east the ones named in the Annex to Directive
8 The legal deposit requirement is regulated by Article4d3(section 6) ofhe Austrian Media Act. This is

available athttps://www.ris.bka.gv.at/Dokumente/Erv/ERV_1981_314/ERV_1981_ 314.l¢@erman and

English text) (last visited, 15 June 217

Available at
https://lwww.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=20006424

(there is no English translation availeplast visited, 15 June 2017).
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Federal States and the Parliamentary Library may request legal deposit copies. Legal deposit focuses
on predominantly static works (print, offline and onlingjhereasthere is nolegal deposit for
cinematographic works or audidsual media.

Presumptions

Thepresumption of authorshipis admitted byArticle 12Q) of the Copyrght Act. According to this

provisiont he person that i s amaaauwhdron a copy of la eorkayshe a | way'’
presumed to be the authormas long as this presumption is not falsifiBdovided thatthe author of

a published work has not been hamed in this way, the editeribthere is no one named as such

on the copy of he work—the publisher is entitled to administer the copyright, including the right

to pursue infrigement claims in his own name.

As topresumptions on right transfer, Article 38 of the Copyright Act used to haverasumption
clause conerning cinematgraphic worksknown as thecessio legisecause it contained an
automatic transfer of right ownership, which however was ruled by the EQJI7ATO) to be
incompatible with Europearal. In the latest revision of the Copyrightii effective 1 Octobe
2015 Article38 was therefore changed toe a mere presumption on right transfeccording to
this presumption, contributors to a cinematographic work héwdenin doubf) transferred their
rights to the poducer. Concerning income froroyright leviesthey are, insofar that they cannot
be given up, by law halved between the producer and the author (director).

Having said that, thealue ofthe presumptions in he context of diligent searcisnot much, if any.
The author of a literary work, whether namieor anonymous, will usually have assigned his
reproduction right to the editor/publisher anyway, while at least the named author will usually
remain the right holder for the making available right. Right clearance will therefore necessitate
searches bothfor the editor and the author.Concerning anonymous works, although the
edi t or/ publ i s hdmmister the cepyrightitliselalbtful avhether this presumption
has any value at all in the context of a diligent search as it is prevailing mopi@iothe right of the
editor/lpu bl i sher ‘'t o admdoes reot irclude thé Bght ¢coogpagt rsubstemtial
licences. This suggests that the editor/publisherymot be considered to be the righblderin the
meaning of theOWD Finally, oncerning searches on cinematographic weorkdthough a
presumption of right ownership might be helpful for bundling a group of right holders, this
presumption does not pertain to related rights which will necessitate separate right cleatfance

As a gendl rule, a presumption will only be valid as long as there are no indications to the contrary
either on a subjective or an objective level. If, in conjunction with a diligent search requirement, a
general search (for example, via Google) already castsilat dm the validity of a presumption, the
validity of a presumption will probably already be contested on an objective level.

10 Article 13 of the Austrian Copyright Act.
11 Article 38 of the Austrian Copyright Act.

21



Audio -visual Works

According © Article 56e(2) of th&€opyright Act, public service broadcasters may use avidial

works as ophanworks, on condition that they were produced before 1 January 2003, that they
were commissioned by a public service broadcaster, and are part of the holdings of the archive of a
public service broadcaster. This corresponds closetiigacut-off date set for audievisual works

by Article 1(2)c of the Directivé? As tothe audiovisualworks which have never been published or
broadcas but which have been made publicly accessible by the beneficiaries of the orphan work
exception with the consent of theght-holders, the Austrian implementation has not introduced

any cut-off date.

In Austria, adio-visual works havepecific rules concerning the authorship and right ownersip
Austria. Firstly, ecording to Article 62 of th€opyright Actthe copyrigh duration ends 70 years
after the death of either the director, the screen(play)writer (scriptwriter), the author of the
dialogues, or the author of the music that has bespeciallycreated for the cinematographic wark
whichever occurs lasWhile this provision concerns only the duration of copyright and hagirext
influence on the authorshipit clarifies thatthe main director will always be considered to be the
author of a cinematographic workloreover, a person participating in the creatiar a commercial
cinematographic work in such a way that the whole and overall design or form of the work is
attributed to be a singular creatigrcan insist on being named as author in the credits of the
cinematographic work (Article 39).

The copyright galification of film soundtracks depends on the type of work and the genesis of the
soundtrack. It may either be a dependent effort integrated in the film work which in turn may or
may not constitute a joint ownership (e.g. the sound engineer who recqreksch or noises will not

be eligible for joint ownership of the film work), or an independent work (e.g. musical work), which
is combined with the film work. As a rule, the combination of different work categories will not
constitute joint ownershig?

In addition, asoutlined above, there is a genenatesumption on the transfer of righbwnership
from film contributors to the producer in case of cinematographic works.

Nationally produced films aneot very numerous in Austria. Yehe conditions produceragree on
with the many different partners they need for the production of the work depend very much on
the type of work they want to produce, their experience with the market and the financing
opportunities, their reputation and standing as a producee tharket value of the work, and the
viability of the work for television exploitation. Tlwerrespondingmarket practicecan at best be
described as heterogeneous. Stillpst film authors have to find a financial partner first in order
start to produce avork. Financing production through film distributors often take the form of gght

12 The nonmandatory date determined in Article 1(3) of the Directive has not been implemented in the
Austrian orphan works rules.

13 As b performing artists, their moral rights are in general equivalent to those of an author (Article 67 of the
Copyright Act). The exploitation rights of the performing artists of a cinematographic work are transferred by
law to the producer (Article 69 of €hCopyright Act).

14 Article 11(3) of the Copyright Act.
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presales or cgoroduction. However, film rightpresales and cproduction are not limited to film
distributors, but will usually include arrangements with television broadcasters.

Music

A musical workhas no additional definition in the Austrian Copyright Act (contrary to literary,
cinematographic ofine arts works). According to prevailing opinion, the subject under protection
of a musical work is the tone structure (construction, rhythm, instrumentation) including the
melody. Accompanying words will usually be regarded separately and méayy cgsaworks of
literature. There is no rule or presumption that determines by default which categories of
contributors are authors of a musical woklthough ceauthorship may be considered if different
authors (even of different work categories) have creadedork together as an inseparable unity,
this coauthorship will be confined to the qualification as a joint work of the musical work on the
one hand or the literary work on the other hand. The mere combination of a musical work with a
work of literatureby itself does nbconstitute a ceauthorship®® Instead, he combination of both
works might be considered a collective wpifkthe preconditions for a collective work are mét.
worth mentioning thatthere is an acceptedink between lyrics and musighenthe musical work is
combined with a work of literature and both of them were created especially for thisbined
work. In this casehie copyright ternfor both of this two works lasts until 70 years post mortem of
the survivingauthor orco-author of the musical work or the work of literature.

According to the Austrian law, any person who declaims, recites, performs or features or presents
a work, or is participating in doing so, is, regardless of the work being protected by copyright or not,
a performig artist'® There is no open or closed list of entities indicating who the rights holders of
the performingrights are. A performing artist has the exclusive right to record his performances on
an imageor moving imageor soundcarrier, to copy and to dseminate them. In general, the moral
rights of performing artists are not unlike to those of an author insofar as they can deaitkehbw

they want to be named. So, for instangerformance must not be published when publication can

be damaging to th@erforming artists reputatior’

In Austria there are nopresumptions of right transferfor musical workswith the only exception
that the owner of the company producing commercial phonogramm® is presumed to be the

“ pr o d.indeed; incase of broadcasting or public performance of a lawfully produced sound
carrier, the producer hasrereremuneration claim against the user. In turn, the performing artists
have a claim against the producer to receive at least half of this remuneratioase the producer
and the performing artists have not agreed on how to share this compensation in any othét way.

15 Article 11 of the Copyright Act.

16 Article 66 of the Copyright Act.

17 Rights of performing artists participating e.g. in a choir, an orchestra or a theatre play can be exercised only
by onerepresentative person (Article 70 of the Copyright Act).

8These claims of the producer and of the performing artists can only be exercised by a collective management
organization (Article 76 (3)).
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Phonograms

In Austria,phonogramis translated with the ternTontrager( “ s ecuanrdr Unelar Arficle76 (1)

of Austrian Copyright Ac sound carrier producer is any person who records an acoustic process
on a sound carrier for its repeatable reproductidinder Article 56e (1) 2.b and Article 56e (2) of
the Copyright Act, works recorded on a sotradrier may be used as orphan warks

- by public institutions if these works are contained in their collections or
- by public service broadcasters when the works:

1 was produced before 1 January 2003;
1 was commissioned by any public service broadcaster, and
1 is part of the holdings of aarchive of those public service broadcasters.

As to phonograms which have never been published or broadcast but which have been made
publicly accessible by the beneficiaries of the orphan work exception with the consent of the
rightholders, the Austrian iplementation has not introduced angut-off date.

There are specific rules concernthg right ownership of phonogramsPrecisely, th@wner of the
company who produces a commercial phonogram will be presumed to be the producer (and
therefore the right holder of the producer right¥)Moreover, phonogram producers, together with
performing artists, are vested with the related rights dwe tphonogrant®

Viceversg thereis nopresumptionof right transferto phonogram produces. The user hasimply

to remunerate the producer for the broadcast or public performance of a phonogram. This
remuneration can only be collected by CM®®erformirg artists are entitled to receive at least
half of this remuneration (net amount) from the publisherthiéy have not agreed otherwise.

Inin Austrig musiclabels play a major rolso much sothat he ter ms “ 1 abe-l s” and
pr oduc er s ”"nongmoasly.lLikeeirdmagyyother countrjes market practice,it is known

that the major labels reserve themselves almost all exploitation rights unless they asgaieable

in favour of theauthors or performing artists.

Moreover, although ebooks andudio-booksare developing markets, and they still only represent

a very small percentage of the overall book production market, it is quite common contractual
practice that such alternative publication forms are either included in model contracts (isothe
called “accessory rights clauses”) or that they
viability of such a project is more obviouslearly whether an author agrees to such clauses is a

matter of individual negotiations, depending on thefessionalism of the author and thpaiblisher

the market value of the pr andthe publicatiorhsectof (s.g.andi ng
scientifignon-fictional/fictional publicatior).

”

¥ Under the Austrian Copyright Act, phonogram produceid performing artists are vested with the related
rights on the phonogram (Article 76 and Articles&H.

20 Article 76 and Articles 680 of the Copyright Act.

2l CMOs for performer and producer royalties are OESTH®://www.oestig.at/ and LSG
Interpreterhttp://www.Isg-interpreten.at/;, CMOs for author royalties is AkK&dstromechana
http://www.akm.at.
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Additional Information Useful for the Diligent Search

While it does not exist, nor hasver existed, adatabasefor works subject toauthorship or right
ownership disputesin Austriathere used to bearegister for anonymous and/or pseudonymous
works, which was managed by the Austrian Ministry of Justisthe regster was rarely made use
of, it is not working anymorsincel October 20152 Before this date, this regist could be accessed
publicly.

In regards ofegister for companiesin Austria dicial information on companies is found in the
Firmenbucha register maintained and managed by the provincial (county) courtgieinna,the

competent court is the Commercial Court of Vienna. The register used to be maintaiplegsinal

support but nowadays it iavailablein form of an electronic databasd.dan be publicly accessed

either at the courts or via a licensed service provider, who charges an individual service fee for
processing the individual requests* Unof f i ci al” i nformation on compa
sources such as thustrian econmic chamber organizatiofwirtschaftskammefOsterreichwhich

alsomaintains a comprehensive register of Austrian companies based on their trading certficate.

The register entries are often supplemented by additional informafsuch as contactletails,

products, contact persongogos, and websit@gvhich are maintained by the companies themselves.

In Austriacompany mergersare supervised by the (Commercial) Courts which thee same
responsible for theFirmenbuchlIf a merger is approved, theompany register will be updated
accordinglyBankruptcy proceedingsre published in the Edicts Archiyediktsdatei)a database
maintaned by the courts and thélinistry of Justice on the one handnd the Fedral Data
Processing Centre L{Bundesrechezentrum GmbHas the technical partner on the other har.

Thereis noregister on the buying and selling of baaataloguesof copyright protected works
and/or neighbouring right$with the exception of right holder registers maintained by the CMOs),
nor register on the transfer of copyrightsTo some extent, the CMQlatabases will include right
ownership information which will include information on the transfer of ownership by naming both
the old and the new riglitolder. Otherwise, there is nofficial information on such copyright
transfers.

22 Meanwhile, the time limits for the tection of anonymous/pseudonymous works have slightly changed.

Before the amendment of the copyright |l egislation | e
anonymous/pseudonymous works were protected only for 70 years after creation or gtidticif published

within the 70year period following their creation). They were protected for 70 ygeorst mortem auctoris

(pma) only if they were entered in the authors’ regis
journal. At presentanonymous/pseudonymous are still protected for 70 years after creation/publication, but

for the 70 years pma rule to apply, the disclosure of the identity of the author within this time frame is

sufficient.

23 The technical partner for the central database is the ICT service provider-Godexnment partner of
Austria's federal administration wh i{Boandesiechenzeattumed t he |
GmbH). Sebttps://www.firmenbuchgrundbuch.at/fbgbflast visited, 15 June 2017).

24 Seewko.at. The service is availablerdtps:/firmen.wko.at/Web/SearchSimple.asgast visited 15 June

2017).

25 Seenttp://www.ediktsdatei.justiz.gv.atlast visited, 15 June 2017).
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With respect topublic service broadcastg, the dual broadcasting systerméaning pblic and
private) has been introduced in Austria very late (26©1he only public service broadcaster (both
TV and radi) being the Austrian Broadcastingr@oration Osterreichisch&®undfunkor in short:
ORK.>

At present,there are noother regulatory schemsrelated to digitisation in AustriaPublishers are
againsthe idea of a regulatory scheme for eof-print works and CMOsre not available to discuss
and considethe issue with the opposition of the right holdeiBherefore,the Ministry of Justice
(who isthe responsible for copyright matters) did not follow up on the projectupdating thelaw,

in the occasio ofthe last amendmeryt of the copyright lavin summer/fall 20158
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BELGIUM

Implementation of the Orphan Works Directive: Background

In Belgium the OWDwas implementecdbythel aw of 20t h of July 2015,
the conversion of théDirective 2012/28/EU of the European Parliament and of @encil of 25
October 2012 on certaipermitted uses of orphan workghereinafter, the Implementing Law.

By this law the OWD is implemented by creating new provisions for th&etboek van
Economschrecht(the Belgian Code of Ecomic Lawh e r e i n a f doreerning tBeEperinijted

uses of orphan works and the conditions under which theses are permitted®

Subjective and Objective Scope

With respect tothe subjective scopeof the application 6 the orphan works exceptignthe
organisations thatanmake use oit are listed in ficle XI. 218/1 CElwhich states that the subject
matter concernspublicly accessible libraries, educational establishments and museums, as well as
archives, film oraudio heritage institutions and pubigervice broadcasting organisations,
established in the Member States in order to achieve aims related to their go#iest mission’s

This means thathte subjective scope of application of the orphan workegtion does not differ

from Article1.1of the Directive.

Regardinghe objective scopeof the application of the orphan works exceptiohgtcategories of
works and materials that are covered by the Belgian legislation are dividedtliree main
categoriesThese three categories are:

1. works published in the form of books, journals, newspapers, magazines or other writings
contained in the collections of publicly accessible libraries, educational establishments or
museums as well as in the collections of arehior of film or audio heritage institutions

2. cinematographic or audiwisual works and phonograms contained in the collections of
publicly accessible libraries, educational establishments or museums as well as in the
collections of archives or of film audio heritage institutions

3. cinematographic or audiwisual works and phonograms produced by pubécvice
broadcasting organisations up to and including 31 December 2002 and contained in their
archives and which are protected by copyright or relatedta@nd which are first published
in a Member State or, in the absence of publication, first broadcast in a Member State.

2 See
http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?language=nl&la=N&cn=2015072015&table_mwame=

et (last visited, 15 June 2017). The law was enacted on July 20, 2015. The national implementing legislation
can be found in French and in Dutch. There is no English translation available.

30 These new provisions can be consulted in Book XI CEL undeeC8pivhich provides for the articles in

the CEL concerning Orphan works:
http://www.ejustice.just.fgov.be/cgi_loi/change_lg.pl?languagesda=N&cn=2013022819&table_name=w

et (last visited, 15 June 2017). The Belgian Code of Economic law which contains the new provisions on certain

permitted uses of orphan works can be found in French and in Dutch. There is no English translation available.
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The objective scope of application of the orphan work exception does therefore not differ from
Article 1.2 of the Directive.

Possible Use of Orphan Works

In respect ofpermitted usesfor orphan works, lte organisations referreavithin the subjective
scopeare permitted to use orphan works contained in thedtlectionsin two specific ways:

1. by making the orphan work available to thelpie within the meanig of Article XI. 165, 81,
4 CEL

2. by acts of reproduction within the meaning of Article XI. 165, 81,1 CEL, for the purposes of
digitalisation, making available, indexing, cataloguing, preservation or restoration.

In other words, hereis no difference with icle 6 of theOWD

In terms of ruling orcrosshorder search similarly to Article 3.4 of th©WAD the diligent search
shall be carried out in the Member State of first publication but if there is evidence to suggest that
relevant information on rightholders is to be found in other countries, sources of information
available in those other counés shall also be consultét

Thediligent search report requirementsstablished by the implememtiy legislation of Belgiuiwan

be foundin ArticleXI. 245/4 §3 CEL. Thi®visionstates that thebeneficiary organisationmaintain
records of their diligent searchgand that those organisations record the following information at
the EUIPO database:

1. the results of the diligent search#ésat has been carried out and which have led to the
conclusion that a work or a phonogram is considered an orphan work;

2. the use that the organisations or institutions make of an orphan work;

3. any changeof the orphan work status of works or phonograms thize organisations
use;

4, the relevant contact information of the organisation or institution concerned;

5. the name othe identified and traced righholder of a work or phonogram with more

than one right holder, in which case the identified and traced rigiitiérs gave their
permission to use the work or phonogram in accordance witkcle X1. 245/1, 82 CEL.

There is no significant difference with ke 3 of the OWD besides the extra information that is
required per the Belgian legislation in case of adenmtified and traced righholder of a
work/phonogram with more than one right holder.

The Belgian legislatidmasinsertedanother requirementbeyond those of diligent search, that is

the registration of the work or phonogram as orphan by the institosior organisationgho carried

out the diligent search. This requirement differs only slightly from Article 2 of the Directive, since
the latter only mentions the diligent search and the recording of the findings of the result of the
search.

31 Article XI. 245/4 §2 CEL.
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Belgium hasot adoptedneither soft-law instrumentscomplementing the framework for diligent
search nor other regulatory schemeslealing with orphan work<Prior to the implementation of

the OWD,institutions and organisations who wanted to use orphan works onlirege advised to

provide a disclaimer on their website which the organisation statedot to be the owner of the

orphan work, but thathe legitimate rightholder couldot be identified and/or found.

How to Carry Out a Diligent Search: General and Specific
Requirements

List of Sources

Belgium has no officidikt of sourcedo be consulted when carrying oatdiligent searchAccording

to Article 14 of theiImplementingLaw the King will first consult the repreatative organisations of
rightholders and usersand afterwards determine the sources that are appropriate for each
category of woks or phonograms in question.

Since the deadlinfor the transposition of thdirective expired, and as no specific Belgian lists have
yet been published, one naargue that, in conformity with thBirective,at the momenta diligent
search needs to be performesh the basion the listoffered bythe OWD Of course sncethe
nationallist is not yet officially available, it is still unknown whether it will hameexhaustive or
illustrative character.

The Belgian law foresees the establishment n&onal databasefor orphan worksn Article 14 of
the implementing Aw. This register is not operational yet since its details need to be elaborated in
a Royal Dece*?

Belgiumdoes foresee legal depositrequirement. The Royal Library of Belgium is the institution in
charge of the implementationfdhe legal deposit requiremerit.

Presumptions

Presumptions of authorshipare admitted by the Belgian lawn absence oproof to the contrary,
the author shall be presumed to be the person shown on the work by the fdusafame being
mentioned or of a sign that enables him to be identiffétf no author is known and/or printed, the
publisher of an anonymous or pseudanous work will be presumed to be the auttiiThe general
presumption of authorship applies tpublished books newspapers, mgazines, journals and
periodicals and wsual worls. There is a special presiption rule in ArticleXl. 179 CEL for the co

32 An implementing Royal Decree is currently in preparation. Meanwhile, the memorandum of understanding
on diligent search guidelines for orphan works can be used as source of inspiration.

33Links to the deposit are available atpi/opac.kbr.be/depot.php?lang=EN (last visited, 15 June 2017); and
http://dgtl.kbr.be:8881/R/IKPASKNCC85N23F9CF332HTNUY7XT8CX1C3SGKSCIKBX
01599?&pds_handle=GUE@3st visited, 15 June 2017).

34 Article XI. 170 §2 CEL.

35 Article XI. 170, 83 CEL.
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authorship of an audiesisual work sincehere is a norrebuttable presumption of authorship for

the principal director of an audisisual work.Furthermore,there is a presumption of authorship

for (1) the author of the screenplay, (2) the author of the adaiptat(3) the text writer, (4) the
graphic designer of animated works/animated sequences and (5) the author of the musical
composition-with or without words that has been made specifically for the audlisual work. This
second presumption is a rebuttableresumption and can be overturned by evidence to the
contrary.

Thevalue ofthe presumptiors in the context of diligent searclis that a name printed on a work
serves as a legal presumption of authorship. This legal presumption can, however, be overturned by
evidence to the contrary. Although such proof may be furnished by any legal means, the mere
results from a general seardor example via Googlare not deemedsufficiently decisive to rebut

the validity of the legal presumption. Yet, it will certainly be taken into account as an element.

Audio -Visual Works

If an audievisual work has been produced by a public service broadcaster in Belgiuaytthtf

dateis up to and including 31 December 2002. This is the sameffodiate provided by the Directive

at Article 1(2)c. The Belgian implementation has natodticed any cubff date for those audio

visual works which, in absence of publication or broadcast, have been made publicly accessible by
the beneficiaries of the OWD with the consent of the rigbtders.

As for thespecific rules concerning the authorghand right ownership of audievisual works
under Belgian copyright, there are a few ones which have to be taken into account:

1. the principal director is automatically by default assumed to be an author. Besides the
principal director, the natural personwho have contributed to the work are also
considered as authors of ¢haudievisual works®

2. other categories are presumed to be authors of the awdgual work, but this can be
contradicted by evidence to the contrary; these categories are: the authecreenplay,
the author of the adaptation, the text writer, the graphical designer of animated sequences
and animated works in audieisual works that are an important part of the work, and the
author of a musical composition (with or without words) thatsigecially made for the
audiovisual work. These categories benefit from a presumption of authorship of audio
visual works (until proof to the contrary). This is an open list.

As to the specific rules of right ownership, the holders of related rightaudioarisual works are:

1. Performers (e.g. actors) (article XI. 204 CEL).

2. Producers of the first fixations of films (article XI.209 CEL).

3. Broadcasting organizations (article X1.215 CEL).

36 Article X1.179 CEL.
No definition of performers”, “producers of the
provided in the Belgian Code of Economic Law but the relevant international legislation fills in this gap.

30



There are specific rules concerning theesumption on right transfeifor audiovisual works under
Belgian copyright law. According Agticle X1.182 CEL, the authors of an awdigual work as well

as the authors of a creative elamnt legally integrated or utiledd in an audievisual work, except for

the authors of musicalvorks, transfer-unless otherwise agreedhe exclusive right of the audio
visual exploitation of the work to the producers. Furthermore, there is a presumption of transfer of
related ridhts in favour of the producer:nless agreed otherwise, the perform&ansfers to the
producer the exclusive right of audigsual eploitation of his performancé®

There is no evidence of establishethrket practicesthat assign the economic rights and related
rights to a film to film distributors.

Music

There is nalefinition of musical workunder Belgian copyright law. The lyrics are considered to be
distinct from the musical part which may result in different copyright holders if the music and the
lyrics are not composed and/or written by the same artist/writerchse there are several people
involved in the creation of a musical work (e.g. composer and songwriter of a song), this work is
considered as a joint worR This provision only applies to persons that have made an original
contribution to the common workMere technical collaboration is not sufficierd work of
collaboration normally implies the simultaneous contribution of several persons with the intent to
create a common work. Belgian copyright law does not recognize the legal concept of collective
work. The people involved in the creation of the musical work are considered to be joint authors.
There is no rule or presumption that determines by default which categories of contributors are
authors of a musical worK.he first owner of copyright inmusical work is the natural person who
creates the work (general rule). As was said above, in order to-betbor of the musical work, an
original contribution has to be made. In such case, they will all automatically become first owner of
the copyrightto the musical work?

The term performers i s anety artistd anfl cirous performrers &e | gi an
explicity mentioned as pesfmer and are vested with the relategerforming rights*
Complementary artists angot considered as perfaners*?

38 Article X1.206 § 1 CEL.

39 Article XI. 169 CEL.

40 According to Article XI. 166 CEL, unless otherwise agreed upon in a contract, all contributorsvimiritig

full copyright and have to exercise this right by mutual consent. In cases of disagreement, the court should
decide. This provision only applies to persons that have made an original contribution to the common work.
Mere technical collaboration isot sufficient. Article XI. 169 CEL deals with the situation of works of
collaboration that are ‘divisible' which means that the contribution(s) of each author can be identified from
the common work. In such a case, each author is allowed to exploit hisspparately insofar as such
exploitation does not in any way harm the exploitation of the joint work.

41 Article X1.205 81CEL.

42 Article X1.205 81 CEL.
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The authors of musical works are explicitly excluded fromptesumption of right transferfor
audiovisual works to the producer (Article X1.182 CEL). Thus, the authors of musical works are not
presumed to have transferred his rights to the produ

Phonograms

The term phonogram is not defined in Belgian laf¥.It is generally accepted to apply the
internationally agreed definitiogin this respect.

In case of phonograms made by Belgian public service broadcastexgttb# date is up to and
including 31 December 2002. This is the sameoffutiate as provided by the DirectivAs to
phonograms which have never been published or broadcast but which have been made publicly
accessible by the beneficiaries of the orphan work excepivith the consent of the rightholders,

the Austrian implementation has not introduced any -cdt date.

There are specific rules concerning thights ownership of phonogramsinder Belgian copyright
law. The producer of a phonogram is the only one wias he right to reproduce or allow
reproduction of the work according torficle X1 209 81 CEL. The economic rights of the producer of
phonograms are the rights of reproduction and of communication to the pubiie fheans thaho
moral rights are granted In absence of proof to the contrary, the person whose name or a sign by
which the person is identifiable is mentioned on the work or a reproduction thereof, is presumed to
be the producer of the phonograrff

Converselythere are no specific rules conmming a possiblgpresumption on right transferfor
phonograms under Belgian law.

There are naconcrete data concerning establisheshrket practicesthat assign the phonogram
producer rights to music labels, nabout practices whickassign the rights of dhors of a book to
publishers to an extent that incled the making of aaudio book It is on the other hand common
knowledge that publisher contracts tend to provide for broad assignments including all possible
forms of exploitation and thus (very likely) also the making of an audio book. Even though Belgian

43t is generally accepted to apply the internationally agreed definition in this respect. Accordirtidie 3

(b) of the Rome Convention for the Protection of Performers, Producers of Phonograms and Broadcasting
Organisations, phonogram means any exclusively aural fixation of sounds of a performance or of other sounds.
According to Article 2 b) of the RO Performances and Phonograms Treaty, phonogram means the fixation
of the sounds of a performance or of other sounds, or of a representation of sounds, other than in the form
of a fixation incorporated in a cinematographic or other audigsual work. Théerm phonogram can include

film soundtracks. Film soundtracks which are exploited separately from the -&islial work should be
considered as phonograms.

44 Article X1.209 § 2 CEL. There is no definition of who can be a producer in the CEL, but in compliance with EU
norms in Belgium the producer is the natural person or organisation/label who takes the financial risk of the
recording of the phonogram. Moreoveaccording to Article 3 (c) of the Rome Convention for the Protection

of Performers, Producers and Broadcasting Organisatio
or the legal entity which, first fixes the sounds of a performance or otherseind Accor ding to Art
of the W PO Performances and Phonograms Treaty, “pr oc

legal entity, who or which takes the initiative and has the responsibility for the first fixation of the sounds of
a performarce or other sounds, or the representations of sounds.
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copyright contract law imposestrict provigans on the validity of license ar@signment contracts,
contract practices have adapted in a way that meets such requirentents.

Additional Information Useful for the Diligent Search

As part of the additional informatiorin Belgiumthere is neitheraregister for anonymous and/or
pseudonymous worksnor a general register for works that were subject aothorship or right
ownership disputeswith a recording of a possible change in statusorth noting that not even
exist aregister on tre transfer of copyrightsn Belgium om register orthe buying and selling of
backcataloguesof copyright protected works and/or neighbouring rights.

InBelgiumthe officialregister for companies s t hea d €rBask of or “Bwviither pri ses
also contains information onompany mergers or bankruptcy arrangemerits

Public service broadcastingg a competence of the Communities in Belgium. Belgium has tree
communities (i.e. the Flemish, French and Gern@nraunities) with all three of them havirtgeir

own broadcasting organisation for radio and televisibhe Flemish public service broadcasting is
organised by theVlaamseRadio& Televisieomroeporganisatie (MRThe French public service
broadcasting is organised by tiadio TélévisiorBehe e la Communautérancaise (RTBRnd

the German public service broadcastitty the BelgischeRundfunk (BRFThere are 11 public
service stations in Flanders (with 5 reslimd 6 TV stations), 10 public service stations in the French
Community (6 radics and4 TV statios), and 3 in the German community (2 radi@and1 TV
station).*®

Belgium has nmther specific regulatory schemem place dealing with other relevant sject
matters of digitalization.

4 The validity of copyright contracts is regulated in Article 167 88 2 and 3 CEL. It includes the requirement
that any contract with an author for a transfer or a license must be in writing and that ghould be
interpreted in a restrictive manner, i.e. in favour of the author. The law further requires that any agreement
whereby copyrights are transferred must contain separate provisions specifying each mode of exploitation,
the remuneration to be pa to the author for each mode, the (geographical) scope and the duration of the
transfer. Furthermore, the Acts declares null and void any transfer of rights that would relate to future modes
of exploitation. Furthermore, clauses transferring rights tausfetworks are only valid if they are restricted to

a limited period of time and provided that the types of works, to which the transfer applies, are specified. All
these stringent rules only apply in the relationship with an author (physical person) andithoe.g. a
company that has acquired the rights from the author. Finally, there exist specific rules for publishing contracts
between the author and the publisher (Article X1.19%1.206 CEL).

46 It has an online public search tool at
http://kbopub.economie.fgov.be/kbopub/zoeknummerform.html?lang=@ast visited, 15 June 2017).

47 This information can be also consulted online at the CBE public search tool at
http://kbopub.economie.fgov.be/kbopub/zoeknummerform.html?lang=@ast visited, 15 June 2017).

48 The register/official list of Flemish public service broadcasters can be found at the homepage of the VRT
(www.vrt.be last visited, 15 June 2017) and for the French community this information can be found at the
homepageof RTBF{ww.rtbf.be; last visited, 15 June 2017).
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CYPRUS

Implementation of the Orphan Works Directive: Background

In Cyprus, theODWDwas implemented by a change of copyright law throlgtw 123(1)/201%,
which was added in the law 59/1976 (hereftea, “ t h e )L aw”

Subjective and Objective Scope

The @ragraphregarding thesubjective scopeof the orphan worksexceptionis implemented in
Articl e 7dw(dganisaons thatican mhke use of orphan works are publicly accessible
libraries, educational establishments and museums as well as archives, film or audio heritage
institutions and publicservice broadcasting organizations established in the Republic to achieve
aims related to public interest. This provision is a literal transposition of Article 1(1) of the Directive.

Theobjective scopeof Ar t i ¢ | e Taw({s2jactlpthe sante as Article 1(2) of the Directive.
More preciselythe categories of work or material covered by thepiementing legislation are:

1. works published in the form of books, journals, newspapers, magazines or other writings
contained in tle collections of publicly accessible libraries, educational establishments or
museums as well as in the collections of archives or of filnudioeheritage institutions;

2. cinematographic or audiovisual works and phonograms contained in the collections of
publicly accessible libraries, educational establishments or museums as well as in the
collections of archives or of film or audieritage institutions; and

3. cinematographic or audiovisual works and phonograms produced by mérace
broadcasting orgamations up to and including 31 December 20@2d contained in their
archives.

Possible Use of Orphan Works

With reference tathe permitted usesfor, the beneficiaryorganistions are allowed to use orphan
works hat are in their collection bynakingthem available to the public, within the meaning of
Articl es 7, LaWw @egarding tte rights offrecardngs ownersyhey are permitted to

“The link to its text isttp://www.cylaw.org/nomoi/arith/2015_1_123.pdflast visited, 15 June 2017).

0 The title of the legislation i8 Ts 7 2 ptSht_>h o2 [ @s >h o gt 20
(59/1976). (Law on Intellectual Property Rights of 1976 to 1988)amended. There is no English translation

of the law. The law was published and thieme came into force on 17 July 2015.

51 Article 7 is about the scope of copyright, such as reproduction, communication to the public and distribution
rights, and the exceptions to copyright. Article 7XT
the making available to thpublic, by wire or wireless means, in such a way that members of the public may
access them from a place and at a time individually chosen by them: (a) for performers, of fixations of their
performances; (b) for phonogram producers, of their phonogramsfofcthe producers of the first fixations

of films, of the original and copies of their films; (d) for broadcasting organisations, of fixations of their
broadcasts, whether these broadcasts are transmitted by wire or over the air, including by cabtellde sa
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acts of reproduction, within the meaning of Article 7(1)(a)(i) of ithe, the right of reproduction
for the purpose of digitization, distribution to the public, indexing, catalggipreservation or
restoration.This meanshere is no difference with the Directive provistan

In terms of ruling omrossborder search A r t {(5¢ df theLaw,llik& Article 3(4) of the Directive,
states that if there is evidence to suggest that relevant information onhgiders is to be found

in other countries, then sources of information available in those other countries shall also be
consulted by theorganizations who have the right to make use of orphan works according to the
law. No further direction is given in the Law regarding the steps that could be taken to consult
information in other countries. Therefore, there is no direction regarding praktsteps that
someone could take if this occurs.

Thediligent search report requirementgstablished by the impmenting legislation of Cyprusn

be retrieved inAr t i c¢ {(6@of thel LAw Tre organiat i ons r ef er r-@)dnaibtain i n
records of their diligent searches and those organizations provide the following information to the
competent national authorities:

1. the results of the diligent searches that the organizations have carried out and have
led to the conclusion that a work or a phagram is considered an orphan work;

2. the use that the organizations make of orphan works in accordance with this
Directive;

3. any changef the orphan work status and phonograms that the organizations use;

4. the relevant contact information of the organizatiooncerned.

The implementing legislation of Cyprus has adopted all diligent search reporting requirements set
out in Article 3(5) of the Directivéirticle 71A(6) of the Law does not differ from the Directive
provision and has not add any other requiremets. The Bw simplyrequires that these records

are provided to the competent national authoritiesamely, the Registrar of Companies atitke
Official Receiver)

As for other requirements beyond those of a diligent search, the Cygpriegislationforesees
additional stepgo be taken beforgoint works canegitimately useds orphans. In particulafrticle
71-A)@) seto ut thera there isamore than one rigitolder in a work or phonogram, and
not all of them have been identified or, even if iddietd, located after a diligent search has been
carried out and recordeédbeneficiary institutions can use the worksly provided that the right
holders that have been identified and located have, in relation to the rights they hold, authorized
these organisations to carry out the acts of reproduction and making available to the pililic

52 At the end of section 5(b) of the Law in case of dispute about fair compensation between thaaidbt

and the organization which used the work as orphan, the parties can resort to the competent authority as set
out in subsection (2) of Artie 15 of the Law.

SSAr t i e(l)dby spicifies that this provision shall be without prejudice to the rights in the work or

Arti

phonogram of righh ol der s t hat have been i(t)erovidésfthatehis shalhbd | oc at e

without prejudice to the provisionsocanony mous or pseudony2hspatesthatright k s .
hol ders who have not been i dent i fil¥a hasenatany tine, thée e d
possibility of putting an end to the orphan work status in so far as tlglits are concernedcfr. Article 2(4)

of the Directive).
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worth mentioning that Article2(1) of the Directive is transposed in thaw byArticle 2-(1) under

the gener al title “inter ptoephan twirkd of'the Diedtedtr t han
states that'awork or a phonogram shall be considered an orphan work if none of thehiglbers

in that work or phonogram is identified or, even if one or more of them is identified, none is located
despite a diligensearch for the rightholders having been carried out and recoilidegccordance

wi t h Ar Therefdresit might Be.argued thathe implementinglegislation of Cyprus requires
theseadditional stepsiot only to legitimately use any joint work, but alto consider it as orphan

Cyprus has not adoptesbft-law instrumentscomplementing the framework for diligent search,
but the competent authority is working on et the competent authority has not given a date for
the publishing of the said document

How to Carry Out a Diligent Search: General and Specific
Requirements

List of Sources

Until now there is no officidist of sourcesto be consulted when carrying out a diligent search in
Cyprus. The official list of sources was announced to be published at the beginning of 2017 by the
Registrar of Companies, which is the competent authority for orphan works.

Cyprus has not yet estaslied anational databasdor orphan works. There is some work underway
but still nothing is published. The national database for orphan works is expected to come up
together with the official list of sources for diligent search.

Article 27(1) of Lawt45/1989 lays down the generggal depositrequirement. The books that are
deposited rtains to the Cyprus Nationaibary and the Ministry keeps a register (Book Archive)
including all the deposited books by virtue atidle 27.There is also an obfation of the Ministry

to publish to the Official Gazette of the Republic the editions of the books that are submitted to the
Book Archivé?

Presumptions

Whereas the Law does not includay presumgion on right transfer, under Article 11(3) of the
Law, incase of publication, there is gresumption of authorshipin favour of the one who has
her/his name written on the published work until proof to the contrary. As a result, there is a
common practice in Cyprus institutions to consider the name of the awutppeared on the book

or the booklet of a CD as presumption of authorshipelated point to consider that Article (13)(3)

of the Law explicitly place&é burden of proobn the party who maintains to be the author.

54 Seehttp://www.cylaw.org/nomoi/enop/non-ind/1989_1 _145/full.htmi(last visited, 15 June 2017).
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That said, thgpresumption d@s not have anywalue in the context of diligent searchrhis legal
presumption is helpful, but it can be overturned simply by evidence to the contrary.

Audio -Visual Works

Cyprus provides the sanweit-off date as provided by the Directive at Article 1(2BesidesArticle
71 ( 3) ioskrtedthk monrhaadatory cutoff date of 29 October 2014 for those audisual
works whichhave beemrmade publicly accessible yneficiary organisations with the consent of
the rightholders.Although tis is comjying with the date set out in ®icle 1(3) of theOWD, the
Cyprus provisionot onlyappliesto audiovisual works but to all arks that arecoveredby the Law.

Audiovisual works havepecific rules concerning the authorship and right ownersliipCyprus.
Article 11-(2)(9 of the Law states thathe status of producer also implies the one of author
Furthermore as tofilms that are produced after 1 Jul994 the main director is always considered
to be author as wellArticle 11:(2)(b)).

Conversely,lere are not any specific rules concerning fresumption onthe transfer of right
ownershipfor audiovisual works under theaw. This should be regulated under the contract law
on the basis of an agreement.

Cyprus is a small market ftbre film industry and basicallythe market isshapedby TVchannels o
are also film producers. In this contextiere is not anymarket practicethat contractually assigns
the economiaights to film distributors.

Music

In Aticle 2 of the Lawamusical worki s d e f @averyemtusical €re@dn regardless of sound

g u a | Thisprovisionis short andpretty vague, and there is no cat®v giving more precise
boundaries to thisterm. Thshoul d i nclude the “accompanying wor
with the musicdoo, but itmay actually include everything that is relatedatenusical workegardless

of its value as a workf several people are involved in the creation of a work and there is no

possibility to separate the work of each person this workdasidered as a joint wofkR.Cyprus

legislation does not have any rule or presumption that determines by default which categories of
contributors are authors of a musical work. Thus, all the contributors of the musical work are

authors and their copyrightnds in 70 years after the death of the last creator of the joint wbrk.

Article 3 of he Law protectperformingrights. The t er m p e r dwoncludesralsttie i n t he
people who perform or interpret in any wan intellectual work, such as actorsusicians, singers,

dancers, puppetry artistgnd so on. There is no list of entities indicating whoghgormingrights

holders are, but it is stated thaf an entity ordered the performance of musical workthe

performance right is transferred to th&ntity.

%5 Article 2-(1) of theLaw.
%6 Article 5(2) of the Law.
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T h er e specific rur®concerning theesumption of right transferfor musical works under
Cypruscopyright legislationArticle 12-(1) of the Law generally states that an intellectual property
right can be transferred by contract as molaproperty. The creator is also the riglowner, and
the Law doesnot give any other presumptions.

Phonograms

The term phonogram is not defined byCyprus Law. It is generally accepted to apply the
internationally agreed definitions in this respect.

In case of phonograms made by Cypriot public service broadcastersytioéf date is up to and
including 31 December2002.t worth recalling that, according
works exception does not affect phonograms (togetiveith other works) which have been
deposited with beneficiary organizations before 29 October 2014. This is tludfadte that Article

1(3) of the OWD gives the possibility to include as for works which, in absence of publication or
broadcast, have beemade publicly accessible with the consent of the rightholders.

There speiic rules concerning theight ownership of phonogramsL aw 14 (I | laywy/ 1999
21(1'1'1)Y/7 1992 state that the ter m /ophelghleotiyyr of
which, first fixes the sounds of a performance or other sounds. ddpyright legislatiorstates that

the phonogram producers have the exclusive right to allow or prohibit the communication to the
public to their work, by transmission or broadcasting antiydhey can choose to allow if anyone

can have access to their works.

There are not any specific rules concerningghesumption ofright transferfor phonograms under

the law. Moreover, it does not provide for any presumptions that determine by defaattrelated

rights are automatically transferred to the phonogram producer once the sound is recorded. There
is not any rule or presumption that determines by default that related rights are automatically
transferred to the phonogram producer when enterimjo an agreement with him, regardless of
this aspect beingagulated by the agreement. Whereas authorisation can be implicit,dhedtates

that each transfer must be expitly written 5’

Thereis no evidenceoncerning establishecharket practiceshat assign the phonogram producer
rights to music labels, n@bout practices which assign the rights of authors of a book to publishers

ph

to an extent that inclueds the making of andio book. n t hi s | ast case, t here

r e c or dheseg® of therCypriotlaw,andite r i ght of the publisher t
should be written.

Additional Information Useful for the Diligent Search

As there is not much activity and disputes on copyrightable works in Cyprus, there is nedster
for anonymous and/or pseudonymous workasnd not even a registdor works that were subject
to authorship or right ownershipisputes.

57 Article 12 (5) of the Law.
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However,Cyprus has aegister for companiexalled Department of Registrar of Companiasd
Official ReceivelRCORIt is managed by the Ministry of Energy, Commerce, Industry and Tqurism
and the offices are in NicosiZ&. DRCORs also responsible for holding information company
mergers or bankruptcy arrangements

Cyprus has not eegister on the transfer ofcopyrightsyet. This matter is currently regulated by
private agreements, and there has never beemegister on the buying and selling of back
cataloguesof copyright protected works and/or neighbouring rights.

Cyprus has public service broadcasterdwo of them for theTVand four for the radio. Cyprus has

the Cyprus Radio Television Authority which is an independent regulatory body with wide powers
and responsibilities to regulate and control rad@evision matters in an effective manner. This
authority has the responsibility to govern theafficial list of public service broadcasters and their
legal status across tinfé

Cyprus has not taken the initiative to regulate artlger regulatory schemesn the subject matter
of digitization.
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CZECH REPUBLIC

Implementation of t he Orphan Works Directive: Background

In Czech Republic, tt@WDwas implemented by a change of copyright law throtigé national
implementing legislation It was published as Act No. 228/2014 Coll. of 23. September 2014,
amending the act Act No. 121/2000oll. on Copyright and Rights Related to Copyright and on
Amendment of Certain Actbéreinafter, C} as amended, and Act No. 151/1997 Coll. on Valuation

of Assets and on Amendment of Certain A&ssets Valuation Act].his act was promulgated on

23th September 2014 and became effective on 7th November 2014. Therefore, the Czech Republic
missed he transposition deadline date falling on 29th October 26714

Subjective and Objective Scope

Regardingthe subjective scopeof the application of the orphan works exception, the Czech
implementation covers two groups of subject§l) libraries and similar subjects and (2) public

service broadcasting organisations. For the first group, the subjective scope of application of the

orphan works exception is codified in sec. 37a para. 1 CA and it overlaps with the subjective scope
ofthessccal l ed “Library Licence” codified in sec. 3
organisations are deemed as beneficiaries of the orphanks/axception: libraries, archives,

museums, galleries, schools, universities and other-praffit schootrelated and educational
establishments. However, as stated also in Directive, these institutions can use the orphan works

only in order to achieve aimelated to their publieinterest missionsPursuant to the sec. 37a para.

2 CA the second group of users covers the pigdiwice broadcasting organisations, specifical

2 Sa1 é NBzZedk Radimnd 2 S dtdlevize(Czech Television). Alsthese institutions can use

orphan works only in order to achieve aims relatedtheir publicinterest missionsAs to the

subjective scopehier e ' s a f i n @zZech mplgmemtatiotoacdnsidertit actually appears

to differ from the Directiveasi t does not mentionitnise i‘tfuitli mnsr” aud

In regards of th@bjective scopeof the application of the orphan works exceptidhg categories
of works covered by the implementing legislation covers the following:

1. works published in tb form of book, magazines, newsgap or other writingg*
2. cinemdographic or audiovisuatiorks.®?

80 The Czech Republic does not publish its laws officially online. An unofficial versienfat amending the

CA is available in neauthoritative version from the database of legislation run by the Ministry of Interior
(http://aplikace.mvcr.cz/shirkaakonu/MewFile.aspx?type=z&id=2727@ast visited, 15 June 2017) or in the

privatelyrun, but publicly accessible database Zakonyprolidhttp:{(/www.zakonyprolidi.cz/cs/201428;

last visited, 15 June 2@

Article 37a CA. In this respect, theoRPpENYySHI ARCLI a8
and uses the more geihledallindidds alSofbtmialg azi nes”

52 In order to follow the Directive as much as possible, the national legislator deviated from the traditional

conception of classification of works. Namely, in sec. 2 para. 1, the cinematographic work is a subspecies of
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Due to the referral provisions (sec. 74, 78 and 82 CA), the exception for orphan works shall apply,
by analogy, to the performer and his performances (secCA%, to the phonogram producer and

his phonogram (8 78 CA) and to the producer of audiovisual fixation amektiis fixation (sec. 80

CA). As regards to the right of broadcastbe referral provision (sec. 86 CA, respectively sec. 94
CA) only mentionthe application of sec. 27a CA (the definition of orphan work) by analogy but not
the sec. 37a CA (the exception to use orphan workss reference mighbe understood, that a
broadcastingvork could well become an orphan work, however no special exopgtr use of this
protected subject matter (sec. 37a CA) for the beneficiaries is available.

Possible Use of Orphan Works

The permitted uses enabled by theimplementing legislation of Czech Republicey cover
reproducing the orpharwork for the purposes of digitisation, making availabldine, indexing
cataloguing, preservation and restoration and for making the orphan work avaitafilee.
Therefore, the implementing legislation in effect copies the wording of the Directivelér t fulfil
the basic purpose of the Directive.

In terms of ruling orcrossborder search the Czeclprovisionprescribes, that in case evidence
suggests, that important information oan author is to be found in other countries, sources of
information available in those countries shall also be consulted. This is almost a literal copy of the
Article 3.4 of the Directive

As forthe diligent search report requirementsstablished by the implementing legislation of Czech
Republic, he beneficiary belongi to one of theawo groups from mentioned ithe subjective scope

is obliged to promptly provide in writing to the Ministry of Culture the information regarding the
search.This informatiorcontairs the results of the diligent search that the organisathas carried

out and which have led to the conclusion that a work is to be considered an orphan work;
information about the intended use of such orphan work; information about any change of the
status of an orphan work that the beneficiary uses or has yaedcontactdetails®?

All this informationprovided by the beneficiary shall then be submitted without undue delay to

EUIPOThe Explanatory Report attached to the implementing legislation explicitly mentions the
vagueness of presptiped fwpohbubgupc®pmeasahe! ay” ) a
that the specific processes of data submission to the EUIPO were not sufficiently clear and agreed

upon at the time of the government proposal for the implementing legislation.

There are noother requirements beyond those of a diligent search, its documentation and the
communication of this information to the supervisory authority.

audiovisual work. However, in sec78 CA these two categories of works are treated equally without any
explanation.

83 As a side note, the Czech implementation also mention the works that have been used by the beneficiary in
the past, which is different from the Directive.

64 Explanatory Repoto the Act No. 228/2014 Coll. implementing the Directive.

42



Czech Republic has not adopteaft-law instrumentscomplementing the framework for diligent
search,and no othersoft-law instruments that would guide us through the diligent search process
could be foundHoweverwhen theCzech Ministry of Cultungas consultedwhile it confirmed that
there are no softaw instruments sanctioned by the Ministry of Cultuueers ae generallyreferred

to the existence of UK IPO guidelirfes.

Czech Republic has not adoptether regulatory schemesomplementing the framework for
diligent searchHowever the CA is in # process of being amendechd amendment presupposes

the licensing of orphan works for further uses than specified in the Directinel sec. 27a and 37a

CA for other subjects than foreseen thereire(extended collective licensing)lhe collective
management organisations (CMQ8hll be entittd to license orphan wrksto any subject that has
carried out diligent search, fdive years (repeatedly), for the territory of the Czech Republic, for
any use. The respective fee shall be kept by the CMO for three years. If the status of orphan work is
not put to an end durig those years, the fees shall be transferred to the State Cultural Fund or State
Cinematography Fund. The identification or locatidrthe authorshall not terminate the license.

How to Carry Out a Diligent Search: General and Specific
Requirements

Li st of Sources

Thelist of sourcego be consulted in order to conduct diligent search is described in Annex 2 to the

CA. The Annex itself clusters sources into 4 groups: (Jpedadical publications, (2) periodical

publications, (3) artistic works, and (4) audisual works. Thelists r ef erred t o i n the
of sources of i nformati on, t hat has to be consul
these sources have axhaustive or illustrative characterThe list includes both the information

sources mentioneth the Directive, as well as information source specific for Czech Republic. Rather

than specific databases these are described generally, and the Czech implementation explicitly

states that “the Ministry of Cul ofasgioeal aisterastme s t h a
associations and other specific information sources appropriate for diligent search fehdilgletrs
wi || be |Iisted and continuously wupdated on its w

Czech Republic has not establishaethtional databaseor orphan works. &cording to the CA the
CMOshave a legal obligation to keep a register of such orphan works to which they collectively
manage rights, if such protected subject matter is knd®vActually, this obligation goes beyond

the text of the Directive. These regisseare one of the mandatory sources that have to be consulted
before a work could be deemed as an orphan work (Sec. 100 para. 1 let. f) and Annex 2 of the CA).
However, these registers only contain info about the works that are managed by the respective
CMO and thus known to CMOs from their own activities. Typically, these will concern works to

% As to the guidelines issued by the UK Intellectual Property Officeee
https://www.gov.uk/government/collection®rphan-works-guidance(last visited, 15 June 2017).
86 Sec. 100 para. 1 let. f CA.
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whom the CMO was unable to identify the heirs of the deceased author or the right holders. At the
moment, the CMOs (that have responded, namely QINLIA® and OOAS®) do not indicate an
existence of publicly available and searchable database of orphan Works.

The Law of the Czech Republic prescribes a gelegrall depositrequirement. According to sec. 3

of the Act on NorPeriodical Publications No. 37/1995 Calk,amended, the publisher of a non
periodical publication has the duty to provide to specific libraries a specific number of copies
thereof. The Sec. Art 4 of the Act regulates the duty of the publisher to offer in writing the purchase
of a copy to a numér of libraries specified in the Decrees of the Ministry of Culture (No. 252/1995,
156/2003). As regards the periodical publications the Act No. 46/2000 on rights and duties related
to publishing periodical press and on amendment to several other actsyR). The legal deposit
receives a specific reference in Czech orphan works legislation, as it is explicitly mentioned as one
of the sources for diligent search in Annex 2’€A.

Presumptions

As regards to the implementation of the OWDgtCzeh law adds a very important rebuttable
presumption Specificallywhen the workof an author(and/or rightholder) has been identified as
orphan all the other works of the same authare presumed to be also orphannless proven
otherwise’ This presumption stems from the initial proposal for an amendment of the Copyright
Act, that also included the possibility to license the orphan works in the regime of extended
collective licensing beyond th@WD Perthe CzechMinistry of Culture this presumption is valid
since the diligent searchnd the entry into any database is not decisivéloreover, t could be
argued thatSection 101 paragrapl® of the Czech Copyright Acegulating extended collective
licensng theoretically covers alsarphan woks. Namely, the provision stipulatésat the authors

not represented by the CMO are regzented by the virtue of law.

The statutorypresumptionof authorshipdeems author to be the natural person whose real name
or pseudonym is indicated on the work imsual manner or is indicated in the register administered
by CMOS<? Fora pseudonym to be relevant for this presumption, it must be used by author and
evoke no doubt as The presimmtioraal autharghip 6noré abmently fighty .

67 Seehttp://www.osa.cz/ (last visited, 15 June 2017).

68 Seehttp://www.dilia.cz/ (last visited, 15 June 2017).

59 Seehttp://www.ooas.cz/ (last visited, 15 June 2017).

0 For instance, DILIA stated, that they have not yet been contacted to perform diligent search and therefore
the register is empty ahno data were transferred to the Ministry. However, upon request the CMOs are able
check whether the respected author is represented by the CMO.

™t The list of libraries for a legal deposit of both periodicals and -peniodicals is available at
https://lwww.nkp.cz/ (last visited, 15 June 2017) and is periodically updated in case of change of address of
contact phone number. These legal deposit libraries could be regarded-siseasources for diligent search.
Legal depadsrequirementsui generigxists for cinematography works as maker of the Czech cinematography
work or its ceproducer based in the Czech Republic is required to offer two copies of work to the National
Film Archives.

2 Section 27a paragraph 3 CA.

3 Presumptions of authorship are those that aim at identifying authors (as in the case of books where the
author is presumed to be the name indicated on the cover).
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ownershipas no moral rights are vested in the following categories of right holders) is also due to
reference in section 78 Czech Copyright Act for the producer of phonogram, producer of audiovisual
fixation (reference in section 82 Czech Copyright Act), broagic@stference in section 86 Czech
Copyright Act) and with necessary modifications for the database maker (reference in section 94
Czech Copyright ActVith regard to the right ownershijghe rights are vested in author, i.e. the
natural person that has eated the work’*, Due to the referral provision of sien 74 Czech
Copyright Actthis presumption of authorship (sec. 6 CA) is applicable by analogy on rights of
performer.

Generally, there is npresumption onright transferin the Czech law. Both theoral and economic
rights to a copyrighted work are not transferrable under the Czech’e@m. the other hand, the
purely economic rights of the producer of the phonogram, producer of the audiovisual fixation,
broadcaster and database maker are transfeeablSome modifications on exercising of copyright
in specific types of works refer to works made in the course of employfendiovisual works,
andworks used in audiovisual works and producers of fixations thefeofd work for hire’®

Thevalue of thepresumptions in the context of diligent searcis not apparent ashere are no
information indicating anglearsolution in the Czech law and jurisprudence. Howeiteeems that
resultsfrom a general searclould not be sufficient per st put the valdity of these presumptions

in doubt. Mere existence of the contrary general search is not sufficient, it has to be sanctioned by
the court that the general search rdsudentifies the real authori.e. disprove the authorship of
natural person originallthought to be author (evidence to the contrary).

74 Precisely, the section 63 paragraph 2 Czech Copyright Act regulates the presumptiohslas fo s : “t he
statement concerning the audiovisual work and the rights to such work, including the rights relating to its

utilisation, which statement is registered in the register of audiovisual works maintained in compliance with

the international conventin, shall be deemed true, unless the contrary is proved; this shall not apply in cases

where a statement cannot be valid according to this Act or where it is contradicted by another statement in

such a register.’

5 Sec. 11 para. 4 and 26 para 1 CA.

"6Sec. 76 para 5, sec. 80 para. 4, sec. 84 para. 3, sec. 90 para. 3 CA.

7Sec. 58 CA para. 1 stipulates that the economic rights to such work shall be exercised by the employer in his

own name and on his own account heekeucisdaohtieerright pursuane e mp | oy
to this paragraph to a third party with the author’'s
part thereof is being sold’. Currently, there is an e
will change the abovementionethodus operandand add a rebuttable presumption that the consent of the

author is nonrevocable and applies also to further assignments. The third party should be then further
considered as the employer.

8 Sec. 63 para. 3 let. apCGegulates a rebuttable presumption of a license grant to the producer of the first

fixation of an audiovisual work. The parties are however free to regulate the situation differently in contract.

No original rights as regards to the audiovisual work\asted in the person of the first produceonly a

license grant is presumed. This appliestatis mutandisalso for the authors or the works used in audiovisual

works. These presumptions also do apply if the performance of the performer is used inisudiaovork.

®Pursuant to the sec. 61 para. 1 CA: “if a work is cr
work created to order), then, unless otherwise agreed, it shall be deemed that the author has granted a license

for the purpose ftlowing from the contract. Unless otherwise provided in this Act [CA], the customer may

only use the work beyond such a purpose on the basis
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Audio -visual Works

The cut-off date is set expressly for audiovisual works that were produced by public service
broadcasters before 31.12.2002i . e not specifically *“ dmpthemnt i | an
archives &

Audiovisual works havepecific rules concerning the authorship and right ownershipCzech
RepublicGener al | vy, the Czech copyr i givettruthfulness dfol | ows
aut horis. it dops not construct fiion of authorship for legal perso#$ As regards to the

authorship of audiovisual works, howevies t i p u | ahe author bf areatdiovisual work is the

director of that work. This is without prejudice to the rights of the authors of the works used
audiovisually® Sec. 59 para. 3 CA expressly regulates that audiovisual works and works used in
audiovisual works are not collective works, even if it would otherwise fulfil the legal conditions to

be treated so. This exemption should ensure legal ceftagi persons involved ireation of

audiovisual works.

There are specific rules concerning theesurmption on the transfer of rightownership under Czech

law. Sec. 63 para. 3 let. a) CA regulates a rebuttable presumption of a license grant to theproduc
ofthefirstfx at i on of an [@fthd authar of sruaadiovisual wokk:has ‘granted the
producer of the first fixation of the audiovisual work a permission in writing to make a first fixation
of the work, then, unless otherwise agreedshall be understood that [the author] also granted
that producer an exclusive and unlimited licence to use the audiovisual work in the original, dubbed
and captioned versions as well as to use the photos created in connection with the making of the
first fixation, including also the option of granting an authorisation, which is part of such a licence,
inentrety or in part to #edeh 63rpara3 fetal) CAfurther gfifegsumesh er mor e
that the author agreed with the first producer on remenmation that is customary at the time of
conclusion of the contract under terms and conditions similar to the contents of this contract for
such a type of work. The contract parties are however free to regulate the situation differently in
contract. The abve mentioned appliemutatis mutandisalso for the authors or the works used in
audiovisual works (however not any work in the work, but onlywloeks utilised audiovisuallg,g.
screenplay, editing, photographigowever excluding musical work%As inthe case of audiovisual

801t thus remains questionable, whether this also includes phonograms produced on 3022.20

81Sec. 5 CA.

82Seesec. 63 para 1 CA. The doctrine is split whether this provision should be treated as a legal fiction or non
rebuttable presumption. However, the authors of works utilised andgually are not treated and indicated

as ceauthors (inthe sense of joint ownership) of the audiovisual work. They are only authors of the works
utilised audievisually. The CMO O@Ris managing the rights of the as authors of the visual works utilised
audiovisually in audiovisual works, i.e. directors dfopography, stage designers, costume designers and
other authors of the visual part of audiovisual works). The CMO DILIA is, instead, managing the rights to
audiovisual works (rights of the director) and the rights of dubbing directors who are the awtitbesspoken
component of audiovisual works in another language (provided, that they have creatively adapted the dialogs
-so called “dNB@Kc2WYN' GLINIADIt s " ;

8Sec. 64 para. 1 reads as f ol | evismly, withithe exteption ohaut hor of
musical work, has granted the producer of the first fixation of the audiovisual work a written permission to
include the work in an audiovisual work, then, unless otherwise agreed, it shall be understood that he has: a)
grantedthat producer an authorisation to include the work without alteration or after adaptation or other
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works the sec. 64 para. 1 let. c) further stipulates a presumption that the producer and author have
agreed on remuneration that is customary at the time of conclusion of the contract under terms
and conditions similar to the conté&nof this contract for such a type of work. It must be also noted
that sec . 64 para. 2unlesst athprwise aagreed, ,the authartof a' work utilised
audiovisually may grant permission for the inclusion of his work in another audiovisual warkyo
include it in such a work himself, after expiry of a-tggar period fromthe granting of the
per mi aselucidated above. These also do apply if the performance of the performer is used in
audiovisual work.

Market practicesthat contractually asign these rights to film distributors are also legally possible:
the authors, performers and producer of first fixation are able toriggetheir rights in such a way
that the distributor factually exercises all the rights.

Music

Amusical workdoes nothave a special legal definition asitissond er ed as ‘ .dlteher wor k
“accompanying words are not destandaedditeranewor.r at el vy
The fact that these two works are used in connection together in economig toitvever does not

give rise to specific copyright protection ov#his joining. Consequentlyt he “ wor ks used
C 0 n n e enust ke riréated separately and consent of all authors is needed fercising the

respective rightsJoint authorship only arisesvhen the two natural persons are creating the work

together.®4 There is no specific rule presumption that determines by default which categories of
contributions are considered as establishing authorship of a musical work. In order to be considered

author, the person must create (or jointlyecat e) t he wo ralditerary wokkorany o cr e at
other work of art or a scientific work, which is a unique outcome of the creative activity of the author

and is expressedinamyb j ect i vely pé&rceivable manner .’

Variety of artists are vested witperforming rights. Accor di ng t o ah htesticsec. 67
performance is the performance of an actor, singer, musician, dancer, conductor, choirmaster,

director or any other person who acts, sings, recites, presents or otherwise performs an artistic

work, including work®f traditional folk culture® Fut h e r ,naturahpersoh who crated the
artistic ppseconkideredn tonbe ehe performéf In the case of jointly created
performances of the same work (i.e. bgembers of an orchestra, choir, dance troupe or athe

artistic corps the performejsare, if not agreed otherwise in writing, represented by the artistic

change into an audiovisual work, and also to make a first fixation of such an audiovisual work, and to dub it

and add captions to it; b) also granted the guzer the exclusive and unrestricted license to use the work

within the utilisation of an audiovisual work, and also to use the photographs created in connection with the

making of a first fixation, including also the option of granting an authorisatibichwis part of such a license,

in entirety or in part to a third party."”

84Sec. 8 CA.

85Sec. 2 CA. It must be however noted, that the copyright of the sound designers is acknowledged, in as much

as their rights are collectively managed by the specific @@/ h OK NI y yt+ | 4@ @ail2N& 01dddz] | njé
8 The list is considered to be open.

87 Sec. 67 para. 1 CA.
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leader of the ensemble who represents the others omithbehalf and on their accounthis
presumption is however not applicable to soloist, conductor and director of theatrical
performarce.®

As already statedn Czech Republic there are pesumptions of right transfefor musical work.
However, asa performance of a performer could be created under employmém economic
rights are, if not stipulated otherwise, exercised by the emgpl and the performer agrees with
specific acts that would normally be considered as infringement of moral rights. Furthermore, the
statutory rebuttable presumption of granting license to the producer of the first fixation of the
audiovisual work applie®.

Phonograms

According to the sec. 75 para. 1 Cphmnogrami s d e f exalusively ley siearing perceivable
fixation of the sounds of the performer’ s
ther%®of."”

In case of phoograms made by Czech public service broadcasterg;utieff date is set expressly
‘“beforz2082’..12I.t thus remai ns qdesphtnogeamspbotueed w
on 31.122002. As to phonograms which have never been published or broadatas/hich have

been made publicly accessible by the beneficiaries of the orphan work exception with the consent
of the rightholders, theCzechimplementation has not introduced any the eoff date.

There are specific rules concerning ttight ownership of phonograms.According to the Sec. 75

per fc

het he

para. 2 CA a phonogram producer is a natural or legal person who, on his own responsibility, fixes

for the first time the sounds of the perfor mer

or on whose inititive such a fixation is made by a third party. Other parties involved may be, when
fulfilling the needed conditions considered as authors of the respective works. Conversely, there is
no presumption ofright transferto phonogram producert

In Czech Reyblic, therights to a phonogram are fullyansferabletherefore, asmarket practice

the label may legally in the end become the actual entity expldiirgphonogram producer rights.
Regarding the rights of the musicians (performers), if the label basleded an exclusive license
agreement that is without limitation as to the ways of use of the protected subject matter and for
the duration of economic rights with the right to sublicense at least for the territory of Czech

8 Sec. 68 CA.
8 Seesec. 74 CA referring to, respectively, sec. 58 CA and sec. 63 para. 1 and 3 CA.

S

A “soundtrack” i's not specifically or separately t

“soundtrack” is provided in doctrine. Accordingl
(namely the audio part). This could be recordbrectly when producing the fixation of the audiovisual work

or added separately later (synchronization with a-gsasting phonogram). Soundtrack thus could be also a
separate phonogram that might or might not contain a musical work.

91 The provisions redating work made in the course of employment, collective work and work for hire do not
apply neither similarly(per analogiam),nor with necessary modifications for the rights of phonogram
producers. These specific modifications however do apply for thfopeers rights.
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Republic, the label is thempif the purposes of collective management of rights considered as the
right holder, i.e. the person that is represented by CMO (sec. 95 para. 2 let.€) CA).

Also solutions that assign the rights of authors of a book to publishers to an extent that imthede
making of araudio bookare legallypossible. There are though no concrete data concerning this
practice.

Additional Information Useful for the Diligent Search

In CzechRepublicthere is no officiategister for anonymous and/or pseudonymous worksor a
database for works that had been subjectaiathorship or rights ownership disputes

Act No. 304/2013 Sh., on the Public Registers of Legal Entities and Natural Persons Register regulates
the existence and functioning of the publtiegister forcompanies This register is calledbchodni

w S 2 gdbmimetciaRegisted andis run electronically bthe Krajskysoudthe respective Regional
Court)®® Overarching database provided by Mimy of Finance is calleARES* This database

serves statisticapurposes of the Ministry of Finance, but also publishes data from other public
registers, such as abovementioned Commercial register.

Register forbankruptcy arrangementss caled L y & 2 £ @ S y*EThNeNB Boarégigtpr {with
publicly available information onompany mergershowever some information can be obtained
viathe Commercial Registdry manually searching for changes or usingrivately-run change
trackerlike DATY®®

Whereas there is neegister on the buying and selling of baatataloguesof copyright protected
works and/or neighbourig rights there isaregister on the transfer of copyrightdVore precisely,
the Notarial Chamber of the Czech Republic operates apnblic register of dispgitions mortis
causd’ Additionally,for copyrights inherited byhe Sate, State Cinematography Fund is able to
require certain information from the Registry of Inhabitants from the Ministry of Interior.

The Czech Republic has twoblic service broadcasts. one for television andne for radio.An

additional third public service provider exists in the Czech Republic, specifically
2Sa 1t dAral] XAK)lL y GSfttanpl d shed basedonthenCzdciniewsAct no.
Agency2 S & 1t ((SXTS O Avitdshed basdd eon the Act no. 483/1991 Sb., on the Czech
Television, is the publ i c sestlyopérates sV staiai@Talst er f o
(fullf or mat e)f, orCm&t )f ul€T24 (news), CT Spmantt (sport
CT Art 2 %al & NeCieRstphdivas established based on the Act no. 484/1991 Sb., on

92However, there is no general presumption of transfer of exercising the rights or explicit license to the maker

of the phonogram or the label.

% It is publicly available attps://or.justice.cz/ias/ui/rejstrik(last visited, 15 June 2017). This service is
provided by the Ministry of Justice’s owned API. Reg
Ustinad Labem, Brno, Plzen, Hradeba Kr alové, Ostrava.
% ARES It is availablelatp://wwwinfo.mfcr.cz/ares/ares_es.html.c@ast visited, 15 June 2017).

% Publicly available atttps://isir.justice.cz/isir'common/index.ddlast visited, 15 June 2017).

% Available ahttp://daty.cz (last visited, 15 June 2017).

97 Evidence of Dispositions Mortis Caugvidencd N} gy NOK 2 SRy t ySKc. BIINsBc. 35inpstND. R & Y NI A Y
358/1992 Coll., on notaries and their activities (Notarial Code), as amended.
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the Czech Radi erates fOR national statiomav t R & 2 Guliziddyhhté), Dvojka

(full-formate), Vitava(culture) andPlus( s poken wor d) . Moreover, CRo cur
regional and online statiorn®§

In regards ofother regulatory schemein place dealing with other relevant subject matter of
digitization in Czech Republia) the currently debated amendment of th€A, the extended
collective licensing scheme for commercially unavailable woirks qut-of-print and out-of-
distribution works) is proposed. Under this regime of the suggested amendment), the respective
CMOs shall grant the libraries registered undee thibrary Act a license that shall cover making
copies of works included in the list @havailable works on the marketnd making available a copy

of such work in accordance with § 18 par. 2 CA (i.e. also digitization is covered) for a period not
exceedng five calendar years (this license could be granted even repeatedly). Only the literary works
(and the works included therein) might be enlist€rthe newly suggested Sec. 97f CA, liseof
commercially unavailable works shall be administered by Nlag¢ional Library, which shall also
receive suggestion for listing from the libraries, CMOs or right holders. Such a suggestion shall be
made online immediately. The work shall be enlisifatiwas not possible (with reasonable effort)

to obtain an adegate copy on the market within smonths since the receipt of the suggestion and
provided that the work is clearly not subject to terms and conditions or licensing terms which
preclude inclusion in thlist. Periodicals published tem more yearsago,in &Zech Republic could

be enlisted in a simplified procedure without the acquiring effort, provided that it is clearly not
subject to terms and conditions or licensing terms which preclude inclusion in the list. The works
included in the periodicals are eriksl only as a part of such edition. The respective right holder is
entitled to require the exclusion of the work from the list, however such the crossing off the list
does not invalidate the already granted licensko we v e r , currentl jybrasyonl y th
statutory license does apply. Accordingly, a beneficddaganisatiorma y  madpreducion‘of a

work whose reproduction has been damaged or lost, provided that it is possible to verify with the
exertion of reasonable effort that it is not beidfered for sale, or a print reproduction of a minor

part of the work, ifsue part has b e elHowevarmafgrinat requlationd as ® what
constitutes reasonable effort in finding the eaf-distribution is set. It could be assumed that this
would concern contacting the bookseleor even secondhand bookshofis

% Regional analogues ar2:w2 . N}y 23X 2w2 2Sa1$S .dZRS220A0S> 2w2 | NI RSC
2w2 hadNI @I 2w2 tRedidhdid i OB 6 8 &P ¢ T MNISRT6 Ryw2 Regvi® 2{yS S NIp
digital ones are2 w 2 w SaAdDyB PrahaDigital and Online oneRadio Juniofradio station for children),

2w2 wl RARadi @Sstati on f 8wz2duficlassigal neus).2 iwe e (JAgizdnaisic)d v 2 |

Sport(live stream from sport events)

9t worth mentioning that further digitalization projects deal mainly with aftcopyright works though. For

instance, the Project National Digital Library, availablétgi://www.ndk.cz. The overview on the state of

digitalization is available fronittp://www.registrdigitalizace.cz/rdcz(last visited, 15 June 2017).
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ESTONIA

Implementation of the Orphan Works Directive: Background

In Estonia, theOWD has been implemented by a change of copyright law through the act on
amendments to the Copyright AcA(toridiguse seaduse muutmise seadinereinafter, the
Implementing Layy whichentered into force on October 30 2012 All changes are incorporated
into the Estonian Copyright A&t

Subjective and Objective Scope

In regards of thesubjective scopethe Estoniammplementing rules do not differ from the Directive,

a part form the mention of a solo public broadca
to:

1. books, journals, newspapers or other works published in the form of writings that are
stored inthe collections of public archives, museums, libraries, educational and

research establishments or of film or audi
memory institutions’);

2. audiovisual works or phonograms stored in the collections of public memory
institutions;

3. audiovisual works or phonograms produced by Estonian public broadcasting up to 31
December 2002 (included) and stored in the archives of the Estonian public
broadcasting;

4.  objects of rights that are contained in the works or phonograms almestioned or
constitute an integral part thereof.

Also in regard to theobjective scope the Estonian implementation does not differ form the
Directive and it include:

1. books, journals, newspapers or other works published in the form of writings that are
stored in the collections of public archives, museums, libraries, educational and
research establishments or of film or audio heritage institutions;

2. audiovisual works or phonograms stored in the collections of public memory
institutions;

3.  audiovisual worker phonograms produced by Estonian Public Broadcasting up to 31
December 2002 (included) and stored in the archives of Estonian Public Broadcasting;

100 AutoriGiguseseaduse muutmise sead(&ct on Amendments to the Copyright Act) of 30.10.2014, available
at https://lwww.riigiteataja.ee/akt/129102014002(last visited, 15 June 2017). English translation at
https://lwww.riigiteataja.ee/en/eli/506042016003/consolid@ast visited, 15 June 2017).

101 AutoriGiguse seadu@Commercial Code). RT | 1992, 49, RI5I, 01.04.2016, 2. Official text available at

https://lwww.riigiteataja.ee/akt/101042016004last visited, 15 June 2017). Unofficial English translation
available ahttps://www.riigiteataja.ee/en/eli/506042016003/consolid@ast visited, 15 June 2017).
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4.  objects of rights that are contained in the works or phonograms above mentioned or
constitute an integral art thereof.

Possible Use of Orphan Works

The Estonian copyright law does not differ from the regulation in the Directive as to the permitted
uses for orphan works, cros®rder search, and diligent search report requirements.

Following then the wording fahe OWD, he Estonian implementatioenumerated agpermitted
uses:

1. making available to the public for cultural and educational purposes;
2. reproduction for the purpose of digitising, making available to the public, indexation,
cataloguing, preservation gestoration.

Similarly, the Estoain Copyrigt Act recites, under Arti@&(3) that acrossborder searcheeds to

be carried out ‘[i]f there is evidence to sugges
found in other countries that have nacceded to the European Union and that are not contracting
parties to the EEA Agreement’

The diligent search report requirementsare the same as those adopted by the OWD and the
comptent auhtority identified as the recepient and maintener of recorddilifent searches and all
information is the Ministry of Justicé?

In the Estonian copyright law, there are ather requirementsbeyond those of a diligent search,
its documentation and the communication of this information to the supervisory authority

Estonia has not adoptedoft-law instrumentscomplementing the framework for diligent search.
However, in addition to the amendment of the Copyright Act, the Ministry of Justice adopted a
regulation on the sources for carrying out a diligent search priootwsidering a work or phonogram

as an orphan workdrbteoseks tunnistamisele eelneva hoolika otsingu alikad

Estonia has not adoptedther regulatory schemesomplementing the framework for diligent
search.In this respectthe national legislator isindertaing reform of the national copyrght rule
which should also include the adoption of an extended collective licensing scheme,-wdrick
adopted- could be relevant to the topic at hand.

How to Carry Out a Diligent Search: General and Specific
Requirements

102 Article 27(4)

103 Orbteoseks tunnistamisele eelneva hoolika otsingu allkadT he sources for carrying o
prior to considering a work or phonogram as an orpha
Justice. Official text (in Estonian) availabldtps://www.riigiteataja.ee/akt/12701201501@last visited, 15

June 2017). The English translation is not available.
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List of Sources

Alist of sourcego be used to perform a diligent search is available in the regulation adopted by the

Ministry of Justice (hereinafter Re gu |l at i o'ff orgamises accordiogetesthe categories of

1) published books; 2)emvspapers, magazines, journals and periodicals; 3) visual works; and
4) audiovisual works and phonograms. According to the Regulation on sources, the list is not
exhaustive, ratheillustrative, since other sourcamay be used as weNloreover, it is clarly stated

that the lists of appropriate sources for specific works are open lists.

Presumptions

The Estonian Copyright Act includes sevgmadsumptions on authorship among which the
following are relevant for the diligent search:

1. The authorship of agrson who publishes a work under his or her name, a generally
recognised pseudonym or the identifying mark of the author, shall be presumed to be
the author until the contrary is proved. The burden of proof lies on the person who
challenges thauthorship®

2. The fact that the person whose name is indicated in an audiovisual work is the producer
shall be presumed until the contrary is proved. The burden of proof lies on the person
who challenges the fact that this person is the produi€ér

3.  The protection of the object of related rights is presumed, except if, based on the
Copyright Act or other copyright legislation, there are apparent circumstances which
preclude this. The burden of proof lies on the person who contests the protecfion
the object of related right&$”

4, It is presumed that the person whose name is indicated on a related right subject
matter as rightholder has rights regarding the specified subject matter until the
contrary is proved. The burden of proof lies on the person wiatests the fact that
this person holds the relatedghts 1%

5. If a related rights subject matter or its packaging is marked with a symbol that can be
directly related with the holder of related rights or her or his legal successor, or such
symbol is usediother relation with the corresponding related rights subject matter,
the holder of the related rights who is associated with the symbol is presumed to have
the rights regarding the corresponding subject mafte&r

104 Orbteoseks tunnistamisele eelneva hoolika otsingu allkaddThe sources for carrying o
prior to consideringavor k or phonogram as an orphan wor k'), adop
Justice. Official text (in Estonian) availabldtps://www.riigiteataja.ee/akt/12701201501@last visited, 15

June 2017). The English translation is not available.

105 Artice 29 (1).

106 Article 33 (4).

107 Article 62 (1).

108 Article 62 (1)(2).

109 Article 62(1)(3).
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6.  Copyright in a collective work shall betpto the person on whose initiative and under
whose management the work was created and under whose name it was published
unless ¢herwise prescribed by contraét’

The above presumptions are beneficial to the author and the owner of related rights. bpbein
the burden of proof is shifted to the person who is contesting the protectability of a work or a related
rights subject matter and authorship or ownership.

The Estonian Copyright Act also provigegsumptions on righttransfer, among which the
following are relevant for the diligent search:

1.  The author of a work created under an employment contract or in the public service in
the execution of his or her direct duties shall enjoy copyright in the work but the
economic rights of the author to use theowk for the purpose and to the extent
prescribed by the duties shall be transferred to the employer unlgberwaise
prescribed by contract!

2.  Copyright in an audiovisual work shall belong to its author or joint eauthors
(director, script writer, author of dialogue, author of the musical work specifically
created for use in the audiovisual work, cameraman and designer). The economic rights
of director, script writer, author of dialogue, cameraman and designer shall transfer to
the producer of the work unless otherwise prescribed by contract. The economic rights
of the author of the musical work used in the audiovisual work shall not tratstae
producer regardless of the fact whether or not the work was specifically crdated
use in the audiovisual work?

3. I f an author’s contract on the use of a |
audiovisual work is concluded, the user of thork has the right to display the work to
the public at the cinema, on television, by cable or by other technical means, to dub
the work into other languages, to provide it with subtitles and to reproduce and
distribute the work, unless otherwise predwed by the contract. The author has the
right to obtain equitable remunerain for the rental of the workThe provisions of this
subsectim do not apply to musical works?

4.  Upon performance of a work in the execution of direct duties, the economic rights o
the performer are transferred to the employer only on the basis ofiten agreement
of the partiest'*

There is value of theresumptions in the context of diligent seardbut there isno established legal
practice on the required level of burden of fato override the copyright presumptionStill, t is
highly unlikely that mere Google search is sufficient.

110 Article 31 (2).
111 Article 32 (1).
112 Article 33 (2).
113 Article 57 (5).
114 Article 67 (5).
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Audio -Visual Works

The Estonian implementation of the OWD providesugoff date as to the use of a phonogram as

an orphan work sincetheexced on only applies to ‘audiovisual w
Estonian Public Broadcasting up to 31 December 2002 (included) and stored in the archives of
Estonian PubM ¢ Broadcasting’

Audiovisual works are highly regulated under the Estonian CgbyAct. There are specific rules
concerning theauthorship and right ownershigroviding that copyright in an audiasual work
belongs to its author or joint or eauthors (i.e.: director, script writer, author of dialogue, author of
the musical worlspecifically created for use in the auditsual work, cameraman and desigr&r.
Specific rules also regulate thiansfers of rightsby providing that while the economic rights of
director, script writer, author of dialogue, cameraman and designer transfére producer of the
work, unless otherwise prescribed by contract, the economic rights of the author of the musical
work used in the audiwisual work do not transfer to the producer regardless of the fact whether
or not the work was specifically crest for use in the audiwisual work.

Moreover, the producer of the work is subject tpeesumption of ownershipas detailed above.

Distributors, on the other hand, are usually entitled to exercise the right to distribute the audio
visual work on the bas of a license (which could even entail certain exclusivity) from film producers,
who then maintain their rights, as noarket practiceon this has been detected.

Music

The Estonian Copyright Act has an illustrative list of protectable works whichaso | udes ‘ musi ¢
compositions wi t'Hbubdoes not grdvideuat defimtion ahgsical workin a

greater detail. Musical works can be worksjaiht authorship or ceauthorship according to the

contributions being an indivisible whole (in tfemer case) or having an independent meaning of

their own (in the latter case)® The question here is whether different contributions are separable.

In case they form an indivisible whole, then the rights have to be exercised jointly unless otherwise

agreed, in the case that each contribution has its own independence eaeutbor enjoys

copyright in it and uses that part of the work independently, without prejudice for the interests of

other coauthors.

As to the performers of musical works, the Estan@opyright Act is likely to provide an open list by
defining performer ‘an actor, singer, musi ci an,
acts, sings, declaims, plays on an instrument or in any other manner performs literary or artistic
worksor works of folklore or supervises other persons upon the performance of works, or a person

who performs in variety s h8lwgincipletherperforseskeeppuppet
their performing rightseven when performing in the execution of direct duties since, according to

115 Article 27(2)(3).

116 Article 33.

117 Article 4 (3) clause 7.
118 Article 4 (3) clause 7.
119 Article 64.
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8 67(5) of the Estonian Copyright Aitte economic rights of the performer are transferred to the
employer only on the basis of a written agreement of the parties.prasumptiors of righttransfer
that apply to musical works are then the general ones above illustrated.

Phonograms

The Estonian Copyright Act does not directly defipe@ogram rather a producer of phonograms

‘a natur al or | egal p eanssbiity a fiosshlegay hecodireg ofithe sourida t i v e
arising from the per f o¥RAanths definition aphortogram (@soundd o c c u
recording) can be defined as the recoding of the sound arising from the performance or other sound

occurs. Sourtdack, on the other hand, is the musical composition (protectable as any other work)

which can be performed and recorded.

The Estonian implementation of the OWD providezitoff date as to the use of a phonogram as

an orphan work since the exceptiono@y pl i es to ‘audiovisual works ol
Estonian Public Broadcasting up to 31 December 2002 (included) and stored in the archives of
Estonian Public Broadcasting’ (8 27(2)(3)). As t
broadcastbut which have been made publicly accessible by the beneficiaries of the orphan work

exception with the consent of the rightholders, the Estonian implementation has not introduced

any the cutoff date.

There arespecific rules concerning the right ownerghiof phonograms Rght ownershipin the
phonograms stays with the producer, i.e.: the person on whose initiative sound is recorded, while
performers and authors rights are not affected unless there is a separate agreement. As to the
copyright regime of pheograms, thus, under Estonian copyright law there ar@msumptions on

the transfer of the rights vested in performers and authors of the phonogram producers. They needs
to conclude separate agreements (e.g. employment contract, transfer agreementicecjjuire

these rights. The phonogram producer only acquire the rights related to the produced
phonogram'? According to the Estonian Copyright Act, as already mentioned, even upon
performance of a work in the execution of direct duties, the economidsighthe performer are
transferred to the employer only on the basis of a written agreement of the paitfes

As for the role of music label in Estonia, they do not seem to be significantly relevant to having
established themarket practiceof having traisferred all economic rights to them. Based on very
general observation, authors (in different fields, musical included) have acquired sufficient
awareness regarding copyright, they tend to keep their rights. However, there is no available data
to confirm such assumption.

The same observation holds true for théeok andaudio-book sector too. While in the nineties it
was more widespread that all rights were transferred to publishers, the trend has currently changed.

120 Article 69.
121 Article 70.
122 Article 67 (5).
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Additional Information Useful for the Diligent Search

In Estonia there is no officiegister for anonymous and/or pseudonymous workSome libraries
might have some internal documents (e.g. excel worksheet) containing the referred information.
Most likely this kind of data is collected anapessed during the process of declaring works orphan.

Similarly, there is no official database for works that had been subjeetutborship or right

ownership disputes This kind of information must be searched in databases containing case law
(forexanpl e the database of the SuProeaheoun®a@ndrt of E
administrative courts’ deci®ions and of <circuit

However, Estonia has &egister for companieswhich contains various compaiglated
information, which is maintained by the registratioreghrtment of Tartu County CourlThe
commercial register also holds information company mergers or bankruptcy arrangements
particular, the management boardf partners entitled to represent a merging company shall
submit, nor earlier than after one month from the approval of the merger resolution, a petition to
enter the merger intdhe commercial registeAccording to the Estonian Bankruptcy A€instead,

if a debtor is entered in the commercial register, the court which declares bankruptcy shall
immediately forward copies of the decisions made by the court or a higher court to the registration
department of Tartu County Court. An entry is made in thestegimmediately after a ruling is
forwardedto the registration department.

On the other hand, HEsnia does not have aegister on the transfer of copyrightaor aregister on

the buying and selling of backatalogues'?® as the Copyright Act explicity proo des t hat “th
registration or deposit of a work or completion of other formalities is not required for the creation

or exercis#& of copyright?’

Although there is not a register fgaublic service broadcasterghere is a list of media service
providers?®as the Media Services Act requires that television or radio services can only be provided
on the basis of the activity licence for provision of television or radieiceand the application for

and activity licence shall be settled by the Technioal&llance Authority*?° At the moment, then,

the Estonian Public BroadcastirtgeétiRahvusringhaalingERR), which is a legal person in public
law and legal successor of tRestiTelevisioon and the Ee&aadio(TV and Radio organizations), is

123 hittp:/iwww.nc.ee/?lang=en(last visited, 15 June 2017)

124 hitps:/iwww.riigiteataja.ee/kohtulahendid/koik_menetlused.htnflast visited, 15 June 2017)

125 pankrotiseadugBankruptcy Act).RT | 2003, 17, 95 ... RT |, 22.06.2016, 21. Qéfitiavailable at
https://lwww.riigiteataja.ee/akt/122062016025last visited, 9 June 2017)Jnofficial English translation
available ahttps://www.riigiteataja.ee/en/eli/504072016002/consolid@ast visited, 15 June 2017

126 These activities may be inferred by the list of members held by each CMOs, e.g. the list of members of the
Estonian Aut hor shttp:/Svevedaedrgfiikmed/ (aativisitedb1l5 dunes2017).

127 Article 7(3).

128 The list of media services providers is accessible at http://www.tja.ee/meediateehoste
3/?highlight=meediateenuse,tegevusluba (last visited, 15 June 2017).

129Meediateenusteseadys* Medi a Services Act’) RT licialtéxbavallable 2011, 1
at https://www.riigiteataja.ee/akt/104032015014last visited, 15 June 2017). Unofficial English translation
available ahttps://www.riigiteataja.ee/en/eli/511052015002/consolid@ast visited, 15 June 2017).
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the only fonded by the Estonian Public Broadcasting Act (PBA)is also the only broadcasting
not in need of any activity licence for provision of television or radio service or registration for
provision of oademand audiovisual media service in the registeeconomic activity*>

In regards ofother regulatory schemen place dealing with other relevant subject matters of
digitization in Estonia, the Copyright Act regulatefydhe copying done by libraries. According to
the Estonian Copyright Act a pubdicchive, museum or library has the right to reproduce a work
included in the collection thereof without the authorisation of its author and without payment of
remuneration, in order to: 1) replace a work which has been lost, destroyed or rendered unusable;
2) make a copy to ensure the preservation of the work; 3) replace a work which belonged to the
permanent collection of another library, archives or museum if the work is lost, destroyed or
rendered unusable; 4) digitise a collection for the purposes@dgrvation'*

Acknowledgments

The authors thank expert Aleksei Kelli for his precious support and input in regards of the
information on how the Orphan Works Directive was implemented in Estonia and how diligent
search works in this Country.

130 Eesti Rahvusringhaalinguseadus Est oni an Public Broadcasting Act '),
109. Official text available #tttps://www.riigiteataja.ee/akt/1130320140207leiaKehtflast visited, 15 June

2017). Unofficial English translation availabldtips://www.riigiteataja.ee/en/eli/527062014005/consolide
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131 Additional information on the Estonian Public Broadcasting is availaiig@t/news.err.ee/l/about_us

(last visited, 15 June 2017).

132 Article 20 ().
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FRANCE

Im plementation of the Orphan Works Directive: Background

In France, th©WDwas implemented by a changé @opyright law through thé.oin® 2015195 du

Hn FSONRSNI Hamp LENIIFYd RADGSNESE RAaLIRZaAlGAZY A
domaines de la propriété littéraire et artistique et du patrimoine cult{fdlTRE ,|hereinafter the
Implementing Lay!33

Subjective and Objective Scope

In regards of thesubjective scopeof the application of the orphan works exception, French Law
includes publicly accessible libraries, museums, archives, depositories of the cinematographic or
sound heritage, educational institutions, with the exception of photographs and still images that
exist as independent works, and public service broadcasting organigainberestingly, the only
difference seems to concern the accessibility from the public of some of the concerned institutions.
Within the French law, only the libraries are defined as publicly accessible, whereas museums and
archives are not. Converselynder the OWD the three of them are defined as publicly accessible.

In regards of theobjective scopeof the application of the orphan works exception, the French
implementation has no substantial difference from Article 1(2) of the Directive, and itlieslu

1. Works published in the form of books, journals, newspapers, magazines or other
writings forming part of the collections of publicly accessible libraries, museums,
archives, depositories of the cinematographic or sound heritage, or educational
institutions, with the exception of photographs and still images that exist as
independent works;

2. Audiovisual or sound works forming part of such collections or produced by public
service broadcasting organizations before 1 January 2003 and forming piuetiof
archives.

Possible Use of Orphan Works

Among thepermitted usesof orphan works under the FrencinplementingLaw, Article L. 132

allow such uses only in the framework of the cultural, educational and research missions of the
institutions, proviad they do not pursue any profit, and for a period not exceeding seven years.
Such use shall be made in accordance with a defined procedure. As to the making available to the

133 JORM°0045du 22 février2015, p. 3294, available at
https://lwww.legifrance.gouv.fr/affichTexte.do;jsessionid=D3248D7C926A76F2BD720C95E3D56DAB.tpdilal9
v_37cidTexte=JORFTEXT000030262934&categorieL {gastidiisited, 15 June 2017Also very useful the
explanatorymemorandumavailableat https://www.legifrance.gouv.fr/affichLoi#bliee.do;jsessionid=ABB7
C9FOEC17AFBDOC18DDF3D68C1A4C.tpdilal9v_3?idDocument=JORFDOLE000029620502&type=expose&typ
elLoi=&legislature=14ast visited, 15 June 2017). The English translation is not provided.
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public of an orphan work, use shall be in such a way that everyone can acoegs wn initiative.
As to the reproduction of an orphan work, theauis for the purpose of digitigy, making available,
indexing, cataloging, preserving or restorifghile the uses allowed seem to be overall like those
indicated by the Directive, theommercial boundaries ithe French law are limited to severars.

In terms of ruling orcrossborder search no reference is made in the French law to the extension
of the search to other countries. However, Article 3(4) of the Directive is implemémthaé State
Council Decree which details diligent search procedure.

Among thediligent search report requirement®stablished by theniplementingLaw of France,
Article L. 1383 requires a procedure for diligent, proven and serioesearch by the right holders

in the Member State of the European Union where the first publication took place or, failing that,
the first broadcast of the work. This research involves consulting appropriatees® for each
category of workWhere the wok has not been subject of a publication or of a broadcast, but has
been made available to the public under the conditions defined in the last paragraph of Article L.
1351, this research shall be carried out in the Member State in which the body whica thad
work available to the public is established. For audiovisual works, research shall be carried out in
the Member State in which the producer has his seat or habitual residdinem, it mandates the
communication of the results of the research, ane timtended use othe orphan work to the
Ministry of @iture or to the body designated for that purpose by the latter, who shall transmit it
without delay to the EUIPO for recording such information andatabase established by thdfioe

for that purpcse.

Whereas there are nother requirementsbeyond those of a diligent search and France has not
adoptedsoft-law instrumentscomplementing the framework for diligent search, there atber
regulatory schemesMore precisely, books that are no longer coamaially exploited are regulated

by a specific law since September 2012 and by a State Council decree since February 2013. While
the law dictates the general framework, the decree details the licensing system. The French law
mandates the establishment & database of unavailable books (called ReLire) managed by the
BibliothéqueNationale de Franc¥’ The licensing is handled by an appointed collecting society
(SOFIA) which keeps the revenues for prospective reappearing authors for a period of ten years,
after which the works can be used freely by public libratféRights holders can however opt out

from the system within six months from the inscription of the work in the database.

However, a preliminary reference about the consistency of these rules h&lOWD was lodged
before the Court of Justice of the European Union to ask whether the Directive is in fact
incompatible with giving a collecting society the right to allow the publication obdptint works

while allowing the authors to oppose to suphactice!®,

134 Available ahttps://relire.bnf.fr (last visited, 15 June 2017).

135 Seeat http://www.la -sofia.org(last visited, 15 June 2017).

136 At the time of writing, on the above case before the CIJEBDIZ15 Soulier) the opinion of the Advocate
General Wathelet suggested that the French law on theadwgrint works is inconsistent with the OWD.
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How to Carry Out a Diligent Search: General and Specific
Requirements

List of sources

The French legislator has adoptealibustrative list of sourceghrough theDécret n° 201506 du

c YFA Hnamp LINR A LI dzNJ -7, 0RI12ETett @1 2R3%d@ opde BeQaiproprikt® A Of Sa |
intellectuelle’®” Some of these sources are specific, but they are mostly general (such as, for

example, collecting societies). The Decree mentions all the sources listed by the OWDringke A

with the addition that also the information available on the work (cover, film titles, etc.) is to be

regarded. This provision is similar to the relevant part of the UK IPO guidelines; but in the case of

France, this provision sstablishedby the legislative decee not entrusted to softaw. Another

addition of the French legislation is the reference to unpublished written works, among the
categories considered for diligent search. This category is not mentioned by the OWD.

While nonational databases envisagedby the law implementing the OWD, a database is already
existing and operational for owdf-print works. Unlike in the OWD, there is no mention in the French
legislation of a register that must be kept by the beneficiary institutions, in which the reguhe
diligent search are recorded. Only the communication of the information to the competent national
authority, which must transmit it to the EUIPO is mentioned. Also, the information that needs to be
communicated includes only the results of the dilitysearch and the envisaged use, whereas no
reference is made to thechanges in status or to the contact details of the concerned
institution.However, the State Council Decree that lists the sources to be consulted in the case of a
diligent search, mentiomthe duty to keep a record and to communicate the contact details of the
person carrying out the search to the competent authority.

As many countries, France has a genlergdl depositrequirement. The institution in charge of the

legal deposit is th8bliothéque Nationale de Fran@NF). It worth noting that the specific database

of the legal deposit is not accessible online. However, if we assume that each work legally deposited
become part of the catalogue of the BNF, catalogues are mostly freadgsible online.

13 JORF n°0106 du 7 mai 2015page 7848 texte n° 28, available at
https://www.legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT000030558886 visited, 15 June
2017).
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Presumptions

In France, there is presumption of authorshipof the person indicated as such on the wétk.
Similarly there is a presumption of ownership in favour of the person that commercializes the work,
according to castaw.'*

There is value of theresumptions in the context of diligent seardbut there is no established legal
practice on the required level of burden of proof to override the copyright presumptions.

Audio -Visual Works

In the case of audigisual works made by public service broadcastersciiteoff date determined

by the implementing legislation for audiosual works to be covered by the implementing legislation

does not differ substantially from the OWD. The Frenehdays¥| @I y i t S wm@dire2 I y A S NJ
*January 2003) whereas the OWD says ‘judsqu’ au
December 2002).

The audiovisual works are subjectdpecific rules concerning thauthorship and right ownership
Presuned cocauthors of an audievisual works are: the scenario author; the author of the
adaptation; the author of the dialogue; 4the author of the musical compositions with or without
words, especially composed for the work; and the director.

Moreover, there a@e specific rules concerning the transfer of right ownership of audigual
works. The producer of an audigisual work is presumed (safe contrary clauses) cessionary of the
economic exclusive rights, except for music composition with or without wordghge rights; and
theatrical rights.

In France, amarket practice the distributor normally enters into agreements with the producer of
a film. He remains mandatory (not titular) of exploitation rights, with geographical (distribution
areas) and tempordltwo to fifteen years) boundaries.

Music

In France, anusical workis considered a collective work or a joint work, case by case. The classic
case of a song, with music and lyrics authored by two different persons is a collective work. Each
author can exploit his/her creation separately as long as this dos not bringsdpe to the
collective work (principle established by case law). In some cases, though, when there are different
authors for different parts of the work in a way that they are not separable, this is considered a joint
work, and ownership is presumed ohet person that took the initiative of the publication of the
work.140

BYWl I LINBaA2YLIIAZ2Y RS GAGdZ F NAGS RSa-1RtsRivanisiu Ced@dedzi S dzNJ S &
fl LINBLINASGS AyGaSttSOGdzSttS v ¢ tF ljdzh £t AGS RQI dzli SdzNJ |
RS ljdzA f QdzdzONBE Said RAGWAEdzSS n RAALRAS fQFNIAOES [ wm
139 Seehttp://www.village-justice.com/articles/presomptiositularite-

droits,9386.html#LiwLpi6 ABTAEZIfQ(Bst visited, 15 June 2017).

140 Article L1122 du CPI.
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Al performers, e x c e pt -ohsdnoal filmpahawpertoimmg rigtstrmr e x a mp |

there is no hierarchical preference for performing rights. However, these (the econahis, ot
the moral rights) are normally transferred to the producer.

There is no leggbresumption of right transferregarding musical works, except for the musical
works realized under commission. For example, the music track realized specificalfirfouvél

be presumed transferred to the film producer. However, musical works as literary works are
normally subject to &P O 2 y (i NI { In Ri &be) distuitgn@adpart of the economic rights is
normally transferred to the publishey Y I A & 2 ¢n). Fn® 8nRaktipi the diligent search or any
clearing of rights as the publisher is the first place to look for.

Phonograms

The French law does not give a direct definition ghanogram It is generally accepted to apply
the international agreed defitions in thisrespech p honogram i s therefore

ar

fixation of sounds of a per for mahahereby film o f ot he

soundtr ackal YRS ar&ds¢ @ belcgnsidered phonograms.

Phonograms are subjeto the samecut-off date determined for audievisual works, which derives

directly from the OWD. The French law séys @I y i S v G&fdre2r Jgn@akyS008)H 1 1o Q
whereas t hedzZWDRQIsdey e M ' REBaOENDANE FLDefembed Z0OR)AS to
phonograms which have never been published or broadcast but which have been made publicly
accessible by the beneficiaries of the orphan work exception with the consent of the rightholders,

the French implementation has not introduceady the cutoff date.

According to Article L21Bdu CPI, there is apecific rule concerning the right ownership of
phonograms.The Producer of a phonogram is presumed to have the exploitation rights on the work.
The economic performance rights of theists/interpreters are normally reversed to the producer.

Music labels, or more precisely music publishers, are specifically mentioned in the French national

copyright Il aw as the ‘“ulti matmarkebpactieeIn Fraockii musi c al

is @ common business practice for the author of a novel to assign her or his copyright to a publisher
which then further licenses its use to make #ugedio book.

Additional Information Useful for the Diligent Search

As part of the additional informain, in terms of aegister for anonymous and/or pseudonymous
works, in France there is no official register for such works. However, there are privately compiled
collections, although these are print publications that cannot be consulted offfine

141 International Convention for the Protdon of Performers, Producers of Phonograms and Broadcasting
Organizations (Treaty of Rome), Article 38(b).

142These include: Manné&Jouveau dictionnaire des ouvrages anonymes et pseudonymes. 3eme.ddjitian

N. Scheuring, 1868; Querardes Supercheries littéraires dévoiléearis:Daffis 18691870. 3 vol(Réimpr.
Paris: Maisonneuve et Larose, 196@Qomprend un «Dictionnaire des ouvrages anonym&arpier,
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There imo centralisedlatabase for works that had been subjeciaathorship or rights ownership
disputes in France. The Registry of Tribuné@reffe) needs to be accessed wrder to find
information on copyrightitigation. In France, there are chambers ottRivil Tribunal that ar
consistently invested with intellectual propentyases (for exampléhe 2nd Chamber of th&ribunal
de Grande Instance de Parislowever, changes in ownership can be traced through CMOs.

In regards of aegister for companiesLe Registre du Commerce et des Soc{étésgreffe}**is the

central database managed and updated by the National Council of the Legal Registries of the
Tribunals of Commerce. The name and the address of a company can be freely accessed on the
database. Hwever, if one needs specific information on partners, date of incorporation,
dissolution, etc. he/she needs to request a specific document (BXbis) subject to the payment

of a fee.lt also includes information ocompany mergers or bankruptcgrrangements but there

also specific databasesline 4

On the opposite, France does not have neitheggister on the transfer of copyrightaor aregister
on the on the buying and selling of baalataloguesof copyright protected works and/or
neighbouing rights.

There is not an official list as for the numberpaoblic service broadcasterthat exist in France.The

Public service broadcasters are divided imbroadcasters (France 2, France 3, France 4, France 5,
France O, France 24 international, mged by France Televisiol8and Radio Broadcasters (Radio
France includes: France Inter, France Musique, France Culture, France Info, France Bleu, FIP and
Mouv, managed by Radio Frané#

At present, as already mentioned, there awther regulatory schenes related to digitisation in

FranceThe French lawequires the creatiorof a database of unavailable books (ReLire) managed

by the Bibliothéque Nationale de Frandeightsholders can opt out from the system within six

month from the inscription of thevork in the databaseThe licensing is handled I8pFIA a CMO

which keeps the revenues for prospective reappearing authidieCourt of Justice of the European
Unionconsidereahis lawinconsistent with theOWDbecause, first, the requirements imposed

the use of an orphan work are faofpmimé ’ stboiokge nta
second, whilst the orphan works exception “expre
for commerci al purposeshlyht Bescbhbemerat-afi sexpl bo
print® books

Dictionnaire des ouvrages anonymParis: Daffis, 1872879. 4 vol. (Réimpr.ildesheimParisNew York: G.
Olms, 19631986).

143 Available ahttps://www.infogreffe.fr/societes/(last visited, 15 June 2016).

144 These arehttp:/fwww.cessiongreffe.com/; https://www.score3.fr/liste-defaillancesentreprises.shtm|
http://www.societe.com/(last visited, 15 June 2@).

145 SeeFrance Telévisionhitp://www.francetelevisions.fr/(the other 50% belongs to Germany) (last visited,
15 June 2017).

146 Seenttp://www.radiofrance.fr/ (last visited, 15 June 2017).

147 Judgment of the Court (Third Chamber) of 16 November 2016 (request for a preliminary ruling from the
Consei —Fanc&+ Marc Soulier, Sara Doke v Premier ministre, Ministre de la Culture et de la
Communication (Cage301/15).
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GERMANY

Implementation of the Orphan Works Directive: Background

In Germany, theOWDwas implemented by a change of national copyright law (Articles 61, 61a,
61b, 61c) throughGesetzeszur Nutzungverwaister undrergriffener Werke und einerweiteren
Anderung des Urheberrechtsgesetzes v. 1.10.2BGBI |, S3728; hereinafter, the Implementing
Law) These provisions are entered into force on 1 January 2514.

Subjective and Objective Scope

In regards of thesubjecive scopeof the application of the orphan works exception, the exemption
permits publicly accessible libraries, educational institutions, museums and archives as well as
cultural hertage institutions in the audiwisual and sound fields.

Publicly accedsle in this context refers to both public and private institutions which permit
unrestricted access to the public at large under their rules. However, it excludes those whose
institutions are only accessible to a limited circle of users, for examplenagwra. Having said this,
restrictions that are required under considerations of collection and preservation are not
detrimental. Heritage institutions in this context refers to institutions tasked with collecting,
cataloguing and restoring materiatentaining film worksor phonograms?® These do not have to

be publicly accessible, though.

The exemption is furthermore applied to public service broadcasters, but not private ones.
However, they can only rely on a narrower scope of works: their privilegesot@xtend to
published books and magazines (including the accompanying neighbouring rights).

In regards of thebjective scopeof the application of the orphan works exception, all works have
to form part of the institebeéenpublisked. fihey wereonotl ect i on
published or broadcast, they must have been added to the collection before 29 October 2014 and
it can be reasonably assumed that the rigpatider would not oppose the making publicly available.
This can beni practice assmed if the rightholder gave the material to the institution. However, it
less clear when third parties did. This does not deviate from the Directive but does implement the
optional transitional provisionJnder Article61, the exemption covers copyrigahd neighbouring

rights in published books and magazines, film works and their related fixation medium, and
phonograms. The coverage is extended in comparisdhddirective as it covers nemrmonised
neighbouring rights that Germany provides in relatito published literary works, in particular
scientific and poshumus editions as well thieeistungsschutzreckdr news publishers. In practice

148 An official English translation of the text is published by the Ministry of Justice and Consumer Protection.
It is available at https://www.gesetzien-internet.de/englisch_urhg/englisch_urhg.html (last visited, 15 June
2017).

149 SeeBTDrucks 17/13423, p. 15.
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however, the scope is the same as under the Directive. The extended provisions only work to ensure
that the ope of the German implementation is not narrower than the Directive.

Similarly, the rules also apply to neighbouring rights relating to performances which form part of
film works. However, the provision explicitly refers to film works which under Geravaexcludes
unoriginal works(Laufbilder)and therefore the nororiginal films. Furthermore, the copyright
exemptions are applicable under Artic@1(4) as well, which does include the orphan works
provisions. As also stated in the Directive, if a filmkamrphonogram was made by a public service
broadcaster, then the scope is limited to works made prior to 1 January 2003.

Possible Use of Orphan Works

Among thepermitted usesfor orphan works under the implementing legislation of Germany, it
permits the reproduction as defined in Articlé6 and therefore covers both permanent and
temporary reproductions. In addition, it permits the availability of orphan works as defined by
Article19and, therefore, by wired and wireless means in such a way that thicpehinses the time

and place of access. This essentially refers to making works available online (although not
exclusively)Overall, it is generally similar to the text of the Directive.

In terms of ruling orrossborder searchthe search is to be caed out in the Member State of first
publication (if the work has been published) or where the cultural heritage institigitotated (in

case of unpublished works). In the case of film works, the usual residence or headquarters of the
producer is decisk. If there is evidence pointing to another Member State, then these sources have
to be consulted in addition. These provisions do not deviate from the Directive.

The diligent search report requirementgstablished by the Implementing Laequiresinstitutions

to carry out the diligent search for every work, or component of the work and the relevant
neighbouring right by consulting at least the sources as defined in the afffihe results are then

to be reported to the Patent and Trademark Off{@atentamt)in Munich. The information has to
include a description of the work, the use that the institution intends to make of it, the changes in
status as well as the contact information of the institution. Then, Batentamt relays the
information to the EUIPO. In particular, it states that these sources need to be consulted at least.
The leeway is therefore reduced. In addition, in the German transposing text there is no reference
to the good faith requirement. Finally, additional parts have to be atied as neighbouring rights
applying to published books and magazines are not fully harmonised at EU level.

There are nwmther requirementsbeyond those of a diligent search, its documentatiand the
communication of this informadin to the supervisorputhority.

Germany has not adopted neithsoft-law instrumentscomplementing the framework for diligent
search, noother regulatory schemeslealing with orphan works.

150 Article 61 of the Copyright Act.
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How to Carry Out a Diligent Search: General and Specific
Requirements

List of sources

As in the other jurisdictions, in Germanyist of sourceshas been adopted with a strictly speaking
illustrative purpose. It is then legally sufficient for a diligent search as long as no new major
databases have emerged.

The German implementing legistan does not provide for anational databaseto e adopted.
Although information has to be reported to the German Patent and Trademark Office, all
information is to be entered via the EUIPO database, then permission for publication of results is,
without further checking, granted by the German Patent Office to the E&PO.

German, on the other hand, has made clear the reference tddfal deposit There is a twetier

system in place. The main deposit library is the German National Libiaeptsche
Nationdbibliothek)in Frankfurt and Leipzig at the federal level: one copy of every publication has
to be deposited there. In addition, states also have deposit requirements which vary state by state.
As a general rule, theandesbibliotheke(Bate libraries) vill be the beneficiaries. However, as the
national rules do cover all works covered in Germany at least, the coverage overlaps. It covers all
relevant works except for film works (unless the music is the dominant component) and works which
have been exclusely broadcast (Articld(4))%?

Presumptions

The presumption of authorship is admitted by Articke 10(1) of the German Copyrightciotding
to this provision,presumptions of authorshipexist for all works, except for unoriginal films
(Laufbildey, and apply to: authors of copyright works, including pseudonyms and syrtbetsitor

(if there is no author), or publisher if there is no editéfeditor for formerly unpublished works/
editions!®® editor of scientific editiond®® maker of unoriginal photogmhs (Lichtbild)!®’

151 http://presse.dpma.de/presseservice/pressemitteilungen/aktuellepresseeiitingen/05122014/index.h
tml (last visited, 15 June 2017).

152 The relevant legislation is theGesetz Uber die Deutsche Nationalbiblioth¢ RNBG): see
http://www.gesetzeim-internet.de/dnbg/ (last visied, 15 June 2017Further limitation are stated in the
implementing regulationsVerordnung Uber die Pflichtablieferung von Medienwerken an die Deutsche
Nationalbibliothek (PflichtablieferungsverordnungPflAV), 84 Einschrankung der Ablieferungspflicht fur
bestimmte Gattungen von korperlichen MedienwerkBme regulation is available dittp://www.gesetzeim-
internet.de/pflav/BIJNR201300008ml (last visited, 15 June 2017).

153 Article 10(1) of the Copyright Act.

154 Article 10(2) of the Copyright Act.

155 Article 71(1) of the Copyright Act.

156 Article 70(1) of the Copyright Act.

157 Article 72(1) of the Copyright Act.
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performer?®® organiser of a performanct® phonogram producet®® broadcaster®* producer of
the first fixation of a film52

In the case of musical works, it should be noted thatatesauthorizedcollecting
societyand performance rights organizaticBEMA Gesellschaftiir musikalisch&uffiihrungsund
mechanisch&ervielfaltigungsrechfds presumed tananage the rights.

There are alspresumptions on right transferSpecificallyif several performers have participated,
the elected group leader or, if none is elected, the leader aloae exercise the right2 any film
work includes permission to use underlying, {epésting work!®* economic rightsn contributions
made for film work can be exercised by prodyt®&and this intudesphotos, both original and
unoriginal*®® editor can exerciseconomic rightsn contributions to collective work in the context
of collective work to the extent that he himself had permission from the contribgiGnd, finally,
economic rightsn performances made for film wk can be exercised by producé?.

As D thevalue of the presumptions in the context of diligent searcih,seems to be very strong
and requiresa chain of proof to be invalidated.

Audio -visual works

In the case of audigisual works made by public service broadcastersctheff date determined

by the implementing legislation for audiosual works to be covered by the Orphan Works Directive
does not differ from the date determined in article 1(3) of the Directive and is the 1.1.2003. As to
audiovisual works which have never been publidher broadcast but which have been made
publicly accessible by the beneficiaries of the orphan work exception with the consent of the right
holders, the German implementation has not introduced anyaftidate.

In Germany, there are napecific rules cooerning the authorship or right ownershipf audic

visual works, lacking a list of those considered as authors. Film works belong to the category of joint
works and everyone who makes a creative contribution is considered an author. In practice, this
always refers to the director but also camenaan, cutter and in most cases the production designer
(Szenenbildnerjilm architect(Filmarchitekt)and costume designer. Less likely but possible is the
soundtechnician and others.

Similarly, even in terms gifresumption on right transferdor audiovisual works, some of those
mentioned aboveapply, namelyArticle 88(1), according to which film work includes permission to

158 Article 74(3) of the CopyrigiAct.
159 Article 81(1) of the Copyright Act.
160 Article 85(4) of the Copyright Act.
161 Article 87(4) of the Copyright Act.
162 Article 94(4) of the Copyright Act.
163 Article 74(2) of the Copyright Act.
164 Article 88(1) of the Copyright Act.
165 Article 89(1) of tle Copyright Act.
166 Article 89(4) of the Copyright Act.
167 Article 34(2) of the Copyright Act.
168 Article 92(1) of the Copyright Act.
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use the underlying, prexisting work; Article 89(1) for which economic rights on contrdns made
for film works can be exercised by the producer; and Article 92(1) for which economic rights in
performances made for film works can be exercised by the producer.

There is no evidence concerning establishearket practicesthat assign the economic rights and
related rights to film distributors. More generally, this depends on the timeframe discussed. Today,
most German productions do not have an independent film distributor who owns rights. However,
older works may. One maj example idJniversum Film AGJFA).

Music

Musical worksare not subject of specific rules under German law. Whike composition is
protected as a musical work, the lyrics fall under literary works. The combination of the two amounts
to a Verbundwerk which means that the authors of several (potentially different categories of
works) combine their works together, but the contributions remain distinguishable. In general, all
involved authors have to agree together, subject to the restriction that thegd to act in good
faith. In case there are several people involved in the creation of a musicaltweorkis no rule or
presumption affecting musical or literary works except the standard authorship rule applicable to
all copyright works.

In Germany, liere is no open or closed list of entities indicating who the rlybitlers of the
performing rightsare, and there are npresumptions of right transfefor musical works.

Phonograms

In the German copyright law the terphonogramis defined is defined ake fixation of sound on

any medium capable of reproducing the sound. The focus is on protecting the organisational and
financial contribution and therefore it is the fixation in the abstract that is protectiorgeneral,

the sound track pertains to theisual work is included within it, they form a unity. This is even the
case if the two are recorded on separate mediums. This includes music made beforehand or for the
purpose of the film via an exclusive license if in dotbt.

In the case of phonograms m@ by public service broadcasters th-off date determined by the
German implementing legislation for phonograms to be covered by the OWD is the same as for
audiovisual works: 1.1.2003.

Within the German jurisdiction, specific rules concerningrtgbt ownership of phonogramxist
Theyprovide that the right is owned by the makef the phonogramandthat, if it is made within a
company, it is owned by the compangonverselyspecific rules concerning thgresumption of
right transferfor phonograms are missing. As a consequetieephonogram producer has the right
to remuneration against the performer if the phonogram is produced in pdBlic

169 Article 88 of the Copyright Act.
170 Article 86 of the Copyright Act.
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In Germany, music labels also play a major role in the music industry, as they tend tosoughth
in the phonogram and performance. Agrket practice,the musical work is owned by the music
publisher in most cases.

Moreover, it is a common business practice for the author of a novel to assign his or her copyright
to a publisher which then fther licenses its use to make andio-book. Most rights are held by a
specific subabel of one of the major record companies which is a different one that the publisher
who holds the rights in the prexisting work. However, some book publishers do hidnegr own
audiobook divisions (for example, Libbe). As they are distinct from the label, the content publisher
is therefore a relevant right holder.

Additional Information Useful for the Diligent Search

As part of the additional information, in terms afegister for anonymous and/or pseudonymous
works, in Germanyhere is an optional register, whidt maintained at thé?atentamtin Munich. In
theory, the register is available for all copyright works, scientific editions hinthtbilder
(photographs)In practice, this option is not used often thoutfhConverselya database for works
that had been subject tauthorship or rights ownershiglisputes has not been established.

In regards of aegister for companiesin Germany companies have to legjisteed in a number of

places, namely: theGewerbeamt i.e. adninistration office for commerce; the rpfessional

association, e.g. DIHKerman Chabers of Commerce and Industry);tMea gi st r ataml’ s Cour t
the Trade Associatio.hat said, @entral, federalregister is available and calledndelsregistet’?

Companies that were unregistered can still be searched via Haedelsregisterand the

Bundesregistein order to have information ooompany mergers or bankruptcy arrangemenis

In Germany, there is nibier aregister on the transfer of copyrightsor aregister on the on the
buying and selling of backataloguesof works protected by copyright and/or by neighbouring
rights.

As for thenumber of public service broadcastethat exist in Germany, there artwo national TV
PSBs (ARD and ZDF) as well as a series of regional TV+ Rad@ay®iBsher Rundfunk (BR),
Minchen Hessischer Rundfunk (HR3rankfurt Mitteldeutscher Rundfunk (MDR),eipzig
Norddeutscher Rundfunk (NDRamburg Radio BremefRB) Rundfunk BerliBrandenburg (RBB),
Berlin und PotsdanBaarlandischer Rundfunk (SBarbrickenSudwestrundfunk (SWRtuttgart

171 The register is not accessible online.

172 It can be accessed via
https://www.handelsregister.de/rp_web/mask.do;jsessionid=358112DCOBCA4C95FACE6D4E7EECCDF9.tc05
n02?Typ=n(last veited, 15 June 2017). It does not cover freelancers though. Moreover, a central register
maintained by the federal government is also availabligps://www.unternehmensregister.de/uregflast

visited, 15 June 2017).

173 Bankruptcy notifications are made public vikttps://www.insolvenzbekanntmachungen.de/egi
bin/bl_suche.pl(last visited, 15 June 2017). It is limited in titabnly included cases since 2001 and not all
German states are fully sharing their information yet.
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Westdeutscher Rundfunk (WDR}In Deutsche Welle (AuslandsrundfunkBpnn und Berlinand
DeutschlandradioBerlin und §In (theone onlywhich does radio broadcasts).

In regards ofother regulatory schemein place dealing with other tevant subject matter of
digitisation German permits the copying of ceaf-print works in full by a natural person for
personal use if thevork has been out of commerce for at least two yedfsGermany also has an
out-of-commerce extended collective licensing style arrangement covering magazines and
published books whichl) have been published prior to 1968&nd; 2) are out of commerce. i

only available for libraries and archives, following the same definitional lines as the OWD and other
library specific exemptions. It does not require a diligent search. Instead, a list of works that the
cultural heritage institutions suspects is out@mmerce is sent to the publishengho can deny
permission within sixweeks.

The schemésbased on Article51 and 52/erwertungsgesellschaftengesgtegulating the exercise

of copyright and related rights by collecting societies and implementing tiviee2014/26/EU,
which harmonises the legal framework for the regulation of the activities of collecting societies.
These schempermits the reproduction and making available online. It also includes a register, to
be managed by th@atentamt.The registewill be made publicly accessible
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174 Article 53(2)(4)(b).

175 The framework agreement is available at
http://www.bibliotheksverband.de/fileadmin/user_upload/DBV/vereinbarungen/2015_01_RV_vergriffene_
Werke.pdf(last visited, 15 June 2017).
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GREECE

Implementation of the Orphan Works Directive: Background

In Greece, th©WDwas implemented by a change of copyright law through Law 4212/2013, which
incorporates the new provisions into a new article 27A of Law 2121/{@9@inafter, the Copyright
Act). The law was published on 032@13 and enacted from the day of its publication, therefore,
on the same daté’®

Subjective and Objective Scope

In regards of thesubjective scop®f the application of the orphan works exception, Article 27A par.
1 of the Copyright Acttates that the organisatiorthat can make use of the orphan works exception
are: ‘publicly accessible libraries, educational establishments or museums, archiiles araudio
heritage institutions, as well as pubBervice broadcasting organisations established in a Member
State of the European Union (beneficiaries of orphan warkslis povision is very similar to Article
1(1) of the Directive, with the wordg ‘as well as by archives o f t h bavilyibeer ahdnget e
to ‘archives or film or audio heritage institutions

In regards of thebjective scopeof the application of the orphan works exception, Article 27A par.
1 of the Copyright Agtthe exceptim applies to:

a. works published in the form of books, journals, newspapers, magazines or other
writings contained in the collections of publicly accessible libraries, educational
establishments or museums as well as in the collections of archives or @i fiodio
heritage institutions;

b.  cinematographic or audiovisual works and phonograms contained in the collections of
publicly accessible libraries, educational establishments or museums as well as in the
collections of archives or of film or audio heritagstitutions;

C. cinematographic or audiovisual works and phonograms produced by méliice
broadcasting organisations up to 31 December 2002 and contained in their archives;

d.  works and other protected subjechatter that are embedded or incorporated ior
constitute an integral part of, the aboweaentioned works or phonograms, to the
extent that those works (of cases a, b, ¢, d) are protected by copyright or related rights
and are first published in a Member State of the European Union or, if not pablish
are first broadcast in a Member State of the European Union. If these works are not
published or broadcast, they can be used by the beneigsaf orphan works only if:

i) they have been made publicly accessible by anyone of the beneficiaries @norph
works (even in the form of a lending) with the consent of the rightholdansl, ij it is

176 Link to the Greek text: http://www.eebep.gr/wpontent/uploads/%CE%9D.4212_2013.pdf. There is an
official translation of the implementing legislation here:
http://w ww.opi.gr/images/library/nomothesia/ethniki/nomoi/4212_2013_en.pdflast visited, 15 June
2017).
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reasonable to assume that the rightholders would not oppose the permitted uses
referred to in this article.

The provisiongloes not deviate from the Directiybut the Greek provision adds theategory d.
(i.e. works and other protected subjentatter that are embedded or incorporated in, or constitute
an integral part of, works or phonogramshich does not appear in the Directive.

Possible Use of Orphan Works

The permitted usesfor orphan worksare enumerated by wicle 27A par.lof the Copyright Act
whichstates that a work may be available to the public and reproduced for purposes of digitization,
making available to the public, indexing, cataloging, presematiorestoration (permitted uses).

The use of orphan works is permitted by the beneficiaries of orphan works only in order to achieve
aims related to their publiinterest missions, in particular the preservation of, the restoration of,
and the provision bcultural and educational access to works and phonograms contained in their
collections.The wording of these provns is similar to those of Artickof the Directive, although

a different outline has been followed.

As for the rule on therossbordersearchaccor ding to Article 2n&A par.

diligent and in good faith search shall be carried out by the beneficiaries of orphan works or by third
parties on behalf of the beneficiaries of orphan works, in the European Union MeBtaier of the

first publication, or in the absence of publication, of the first broadcast. In respect of
cinematographic or audiovisual works the producer of which has his headquarters or habitual
residence in a Member State of the European Union the ditigearch should be carried out in the
Member State of his headquarters or habitual residence. If the works have neither been published
nor broadcasf .,.lhe diligent search shall be carried out in the Member State of the European
Union where the benefiary of orphan works use that made the work publicly accessible is
established. If there is evidence to suggest that a search in sources of information of other countries
is to be carried out, the search inthose othercoumtss s houl d b e.Tleefore, Arectk o u't
3(4) of the Directive has been incorporated into a more extensive paragraph on diligent search in
the Greek legislation.

The same provision ofréicle 27A par6 of the Copyright Actefers to thediligent search report
requirements Pur suant t o bepeéciaeg of arphan works that carry out a diligent
search shall keep a search record on file throughout the term of use of the ospbdnand for
sevenyears after the termination of such use. They shall also provide cangritrmation to the
Hellenic Copyright Organization, thaill immediately forward this information to thEUIPOSuch
information shall contain:

1. a full description of the orphan work and the names of the identified authors or
rightholders;

2. theresults othe diligent search carried out by the beneficiaries of orphan works, which
led to the conclusion that a work or a phonogram is considered an orphan work;

3. a statement from the beneficiaries of orphan works for the permitted uses that they
intend to make;
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4.  apossible change to the orphan work status of a work (notification of new information
that they have been informed of);

5. contact information of the beneficiaries of the orphan work;

6. any other information as specified by a decision of the Hellenic Copigjanization
Board of Directors and posted on the Hell
according to the procedure determined BUIPO regarding the Database

Therefore, it is required by the Greek legislation that records of diligent searchesgirbykthose
who have undertaken them and are provided to tlmmpetent national authorities. It worth noting
that the Greek legislation has addedquirementsl. and 6.in the list, ivo further elements hat
are nd specifically contained in Artic&5) d the Directive.

As the wording of Article 2(1) and 2(2) of the Directive has been simply incorporated in Article 27A

par.1l and par.3 of the Greek law, no further steps beyond diligent search have been introduced.

While there are naother requirements there is a publicity obligation undericle 27A par.®f the

Copyright Actwhich states that in any use of the orphan work, the name of the identified creators

and right holders shallbendi cat ed wi trhp htahne woarbke:l |[i.n]gndlenfoo of e n
Online Database of theUIP® " , i n order for the orphan work to

In terms of ruling onsoft-law instruments there are guidelines provided b@rganismos
Pneumatikisldioktisias (Hellenic Copyright Organization). They are genaral explain the
requirements provided into th©WD.

Greece has not adoptedther regulatory schemesomplementing the framework for diligent
search.

How to Carry Out a Diligent Search: General and Specific
Requirements

List of sources

Article 27A par.®f the Copyright Acstates that the Board of the Hellenic Copyright Organisation
will determine the appropriate sources for a diligent and in good faith search to be carried out by
the beneficiaries of orphan works to identify and locate the rgblders in a work or phonogram,
including works and protected subject matter contained in them prior to their use.lishef
sources has been formed by the Hellenic Copyright Organization, after consultation with
stakeholders and in accordance with the prowmis of the Directive, and it has a mdHestrative
purposel’’The Greek implementing legislation does not provide for the establishmentatf@nal
databasefor orphan works.

As many countries, Greeaoes foreseea legal depositsystem. According to Law 3149/2003,
material can be deposited in the National Library. This can be any object that is created in order to

177 The list of sources can be found hehdtp://www.opi.gr/images/orphans/orphan_sourceen.pdf (last
visited, 15 June 2017)
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store or transfer, by any means, information in a handwritten, printed, graphic, digital, visual,
auditory or any otler possible form. Howeverhére is nospecific reference téegal deposit in the
implementing legislatioA’®

Presumptions

Presumptions of authorshipare admitted by the Greek Law. Article 10 of the Copyright Act states
that the person whose name appears @ copy of a work in the manner usually employed to
indicate authorship shall be presumed to be the author of that work. The gaesumptionshall

apply when the name that appears is a pseudonym, if the pseudonymleaves no doubt as to the
p er s on 'ysin thedcasa oficdllective works, computer programs or audiovisual works, the
natural or legal person whose name or title appears on a copy of the work in the manner usually
employed to indicate the right holder shall be presumed to be the right holéi¢éhencopyright in

the particular work:This shall applynutatis mutandisto the holders of rights related to copyright
about their protected subject matter, as well as to database creators for the special right, with just
one difference. This last presuiign may not be rebutted by evidence to the contrarfzinally,
according to Aicle of the Copyright Actthe person who lawfully makes available to the public an
anonymous or pseudonymous wotis deemed as the initial holder of the economic and moral
rights’ (fictitious initial rightholder), until the real author of the work reveals his identity.

There are someresumptions on right transfein GreeceFor example, the producer of the audio
visual work usually acquires secondary rights on the work thHraihg audievisual production
contract’®Also, according to Artickeof the Copyright Agtwhere a work is created by an employee

in the execution of an employment contract the initial holder of the economic and moral rights in
the work shall be the authaf the work. Unless provided otherwise by contract, only such economic
rights as are necessary for the fulfilment of the purpose of the contract shall be transferred
exclusively to the employer. The economic right on works created by employees undeoday
relation of the public sector or a legal entity of public law in execution of their duties is ipso jure
transferred to the employer, unless provided otherwise by contrAciother, last,presumptionis

that of Article 40 of the Copyright Act. Under this provisiahe economic rights on a computer
program that was created by an employee during an employment relationship or under the
instructions of the employer are automatically transferred to the empld§er.

Apparently, these presumptions do not have awmglue in the context of diligent search.
Presumptions are deemed helpful to understand who acquires ownership of the work, but not in
the context of diligent search as it is defined in the Law and the Dieectiv

178 Catalogues of works can be found henép://www.nlg.gr/el/node/15 (last visited, 15 June 2017).
179 Article 34 of the Copyright Acte8http://www.opi.gr/index.php/en/library/law-2121-1993#a34last
visited, 15 June 2017).

180 http:/iwww.op i.gr/index.php/en/library/law2121-1993#a4(last visited, 15 June 2017).
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Audio -Visual Works

Thecut-off date for all works referred to in Article 27A of the Copyright Act also applies to audio
visual works. This can be found in Article 8 of the implementing law 4212/2013 which added a new
paragraph 3 to Article 68A of the@yright Act. As to the audivisual works which have never been
published or broadcast but which have been made publicly accessible by the beneficiaries of the
orphan work exception with the consent of the righolders, the Greek implementation has not
introduced any cubff date.

The Greek copyright ladefinesan articulated set o$pecificrules concerningboth the authorship

or right ownershipand presumptionsof right transfer. Article 9 provides that the principal director

of an audievisual workshall be onsidered as its author. Also, Artidd® states that in the case of
audiovisual works, the natural or legal person whose name or title appears on a copy of the work
in the manner usually employed to indicate the right holder shall be presumbd the right holder

of the copyright in the particular work. In addition, acding to Article34 par. 2, authors of audio
visual contributions are considered to be the author of the screenplay, the author of the dialogue,
the composer of music, the diceor of photography, the stage designer, the castudesigner, the
sound engineerand the final prosecutor (editor)This is an open lisThese other contributors,
apart from the director, may be entitletd a proportionate fee as per Article 34 par.% Article34

par.3 refers to * auttihcudes$ all major amntrivutodsefrthe waekriose entitled

to the particular fee. Last but not least, the producers of andgual works (producers of visual or
sound and visual recordings) aresied with related rights as per Artick? par.2!8% Finallythere

is the rule that the producer of the audiasual work usually acquires rights only secondarily
through the audievisual production contract with the transfer of the rights the creator,as
defined in Article34 of the Copyright ActThe contract dealing with the creation of an audisual

work between a producer and an author shall specify the economic rights which are to be
transferred to the producer. If this is not met, the contrattall be deemed to transfer to the
producer all the economic rights which are necessary for the exploitation of the -aigilial work,
pursuant to the purpose of the contract.

In Greece, there aremarket practicesthat contractually assigns audigsual rghts to film

di stributors. One example of such a market pract
Fil ms Distributors Hellas SA” (Village Films) wl
Greece distributing film titles for viewing @inemas and TV (Video on Demand, Pay Per View, Pay

TV, Free TV, hotel, ship and airline rights), and purchase/rental DVERBLBLARAY 3D. The

company distributes exclusively in Greece the Warner Bros. releases and-gireduwmtions of

Warner Bros. ad Village Roadshow. It also has lgagn relationships with other important

independent film studios in the US and Europe. Village Films operations include not only film
distribution but also film production, and, what is more, Village Films manag#sialights (DVD,

181 The term producer of visual or sound and visual recordings shall designate any natural or legal person who
initiates and bears responsibility for the realization of a first fixatdd a series of images with or without
sound.
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digital and cable TV, free to air networks, Video on Demand, Pay Per View etc.) in all independent
film acquisitions.

Music

In Greecea musical workand a musical composition may be regarded synonymous tefimes.
national copyright lawdoes not offer a definitionbut it does protectmusical compositions both

with accompanying words (lyrics) and without. The accompanying words may be protected
independently as welf? In cases where there are several people involved in the creation of a
musical work, such amusical compositions with lyricArticle30 ofthe Copyright Agbrotectsthem
asworks of jointauthorship, where both the contributions of the composer and the author of the
lyrics were specifically created for the respective musical composition with lyrics.

Moreover, performers of a musical wodke vested with relategherforming rights, and havethe

right to authorize or prohibit certain acts/uses of their wotksAccording to Articlet6 par. 1 L.
2121/1993, the term performers shall designate persons who in any way whatsoever act or perform
works, such as actors, musicians, singersorus singers, dancers, puppeteers, shadow theatre
artists, variety performers or circus artists. The list is indicative and other people who in any way
whatsoever act or perform works may be regarded as performers.

As to the management of rights anusgcal works,Article 13 of the Copyright Acintroduces a
presumption of right transferfor musical works. According to this provisione tthansfer of rights
occursthrough exploitation contracts, by which the author entrusts economic rights to the other
contracting party or through exploitation licenses where the author of the work may authorize
another person to exercise their economic rightsConversely, htere is no rule or presumption,
that determines by default that copyrights or related rights artgomatically transferred to the
music producer. This can only happen through the express agreement between the parties.

Phonograms

In Greece, phonogramis defined as any audio recording of sounds of a performance or of other
soundst®®

The cut-off date for all works referred to in Article 27A of the Copyright Act also applies to
phonograms. As to phonograms which have never been published or broadcast but which have been
made publicly accessible by the beneficiaries of the orphan work exception wittottsent of the
right-holders, the Greek implementation has not introduced anyaffidate.

183 Seenttp://www.opi.gr/index.php/en/library/law-2121-1993#a4§last visited, 15 June 2017).

184 http://www.opi.gr/index.php/en/library/law-2121-1993#a13last visited, 15 June 2017).

185 |n theory, this should include film soundtracks. However, there is a provision in the Greeasn the
Musical Accompaniment of Films (Article 37 L.2121/1993) which states that there must be a minimum fee
payable to the composers of musical and song accompaniment of films, shown to the public in cinema halls
or other spaces. Therefore, the creatof the song accompaniment of films may be copyright protected as a
musical work and the producer, for example, of its phonogram is protected with related rights.
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As to therights ownershipof phonograms, Articld7 par.lof the Copyright Actests related rights
upon phonogram producers (producers of sound recordings) ares ghem the right to authorize

or prohibit certain acts/uses of their phonograri¥§ The term producer of sound recordings shall
designate any natural or legal person who initiates and bears the responsibility for the realization
of a first fixation of aeries of sounds only

Converselythe transfer of related rights on phonograms is regulated contractually, with the
agreement between the phonogram producer and the musician. It is not usually determined by
default that related rights are automatically traferred to the phonogram producer when entering

into an agreement with him, absentpmesumption of right transfer The agreement can determine

the fee from the exploitation of the material media (i.e. CDs) and may include an exclusivity clause
not to recrd the same song with another phonogram producer. For works made in the course of
employment, for example, the employment contract will specify the terms of the transfer of the
economic rights of the employee to his/her employer.

In Greece, it is commanarket practiceto contractually assign phonogram producer rights to music

|l abel s. Record companies are involved in the pro
songs with whom they have contracted. So, apart from the #ygiitlers of the songas a

composition, music labels are the right holders of the master (first) recoaditige song.

It is also typicathat the author of a book assigns all her/hightsto the publisher. However, i has

to be specified in writing within the publishing agreement which rights are assigned, for example

among other rights the creation of anaudio book. Then, it is possible that the publisher may
further | icense the b doomrakesnaudiodook, buttleredsmmspeeifict p u bl
evidence that this is bBusinesgpractice!®’

Additional Information Useful for the Diligent Search

In Greecethere is noregister for anonymous and/or pseudonymous worKge only catalogue
that can be foundis for members who are represented by AEPI (the Hellenic Society for the
Protedion of Intellectual Property)®®

Aregister or database of works that had been subjecatbhorship or rights ownership disputes
does not exist.

186 http://www.opi.gr/index.php/en/library/law-2121-1993#a4 7(last visited, 15 June 2017).

187 Information provided by legal consultant of OFk({lenic Copyright Organization)

188 AEPI is a Collective Administration Organisation on the basis of the regulatitires @bpyright Act. The
purpose of AEPI is the administration and protection of all works composed and/or written in the past and of
all works to be written in the future by the creators of musical works who have entered into an agreement
with AEPI. AEPEpresents more than 14,430 Greek and foreign creators/intellectual property owners of
musical works through direct membership agreements, as well as more than 2,200,000 foreign
creators/intellectual property owners through representation agreements with tbrresponding Collective
Management Organisations worldwide. h& access to the catalogue/list is available at
http://www.aepi.gr/images/pdf_aepi/meli%20site%20aepi®626207%202016.pdflast visited, 15 June
2017).
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In regards ofregister for conpanies in Greece the general register providing information on
companies ithe GEMI (Genik&mborikoMitroo), which hasas basic scope the computerization
and automation of the procedures to registand monitor commercial enterprisé®® Information

abou company mergers or bankruptcy arrangementsan only be given after application of the
party concerned to the Secretary of the Court of First Instance, as the information is not retrievable
in a registry or otherwise accessableline.

As for other regirs, such as theegister on the transfer of copyrightaind the register on the
buying and selling of backataloguesof copyright protected works and/or neighbouring rights,
these entitities do not exist in Greece.

ERT SA is the sole Grgmlblic servicebroadcaster,which operates 4 publidV channels and 10
public radio stations. It is a public company owned by the government and supervised by the State
andit has administrative and financial independence. ERT SA is controlled by the National Radio and
Television Council in terms of its programs and content. It is the National Broadcasting Council to
control ERT SA with regard to the fulfilment of its public service obligations and its compliance with
EU law.

At present, there are nother regulatory sclemesrelated to digitisation in Greecélthough there
has been an attempt to regulate the caf-commerce works, yet no legislative initiative has been
initiated yet.
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189 The register, which was an undertaking of the Greek Ministry of Development and Competition, can be
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| RELAND

Implementation of the Orphan Works Directive: Background

In Ireland, theOWDwas implemented by ameting copyright law through the Regulation S.1. No.
490/2014- European Union (Certain Permittededdsof Orphan Works) (hereafter, tiiegulation).
The law was enacted on the 28f October 2014 and published on8df October 2014%°

Subjective and Objec tive Scope

In regards of thesubjective scopef the application of the orphan works exception, categories of
organizations are enumerated in a closed list in Article 2(1) of the Regulation. Accordingly, the list
of organi zati ons (afguagd ofthieaRegulatibnd idcludes: publichnaccedsiele
libraries, educational establishments, museums, archives, film or audio heritage institutions, and
public service broadcasters. Apart from public broadcasters, which shall be defined in accordance
with the Broadcasting Act of 2009, there is no definition of the other organizations above
mentioned.Essentially,he list covers the organizations emerated in Article 1(1) of the OWD.

Regarding th@bjective scopeof the application of the orphan worlexception, this is included in
Article 3(2) of the theRegulation, where it is statethat a diligent search can be carried out to
acquire the status of orphan works in relation to

- works which are published in the form of a book, journal, newspaper, miagar
other writing contained in the collections of publicly accessible libraries, educational
establishments or museums as well as in the collections of archives or of film or audio
heritage institutions;

- cinematographic or audiovisual works or sourdordings in the collections of publicly
accessible libraries, educational establishments or museums and in the collections of
archives or of film or audio heritage institutions;or

- cinematographic or audiovisual works or sound recordings produced bycpdriiice
broadcasting organisations up to the S8bf December 2002 included, which are
contained in their archives.

As the subjective scope, also the objective scope of the orphan work exception in the Irish
Reguldéion is identical to what stated undenticle 1(2) of the OWD.

190 1t is available athttp://www.irishstatutebook.ie/eli/2014/si/490/made/en/print (last visited, 15 June

2017). As for Ilreland, please note that where the wor
legislation- S.1. No. 490/2014European Union (Certain Permitted Uses of Orphan Works) Regulations 2014;
where the words “Copyright Act” or *“ Se<Copyrgméandar e wused

Related Rights Act (2000))
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Possible Use of Orphan Works

Thepermitted usesfor orphan works under the implementing legislation of Ireland are regulated
by Article 8 of the Regulatioccordingly, an organization is nafringing copyright, if it isnaking

the orphan work available to the publiand reproducingfor the purposes of digitisation, making
available, indexing, cataloguing, preservation or restoratearly, hese uses correspond to the
permitted uses enmerated in Article 6 of the OWD.

In terms of ruling orcrossborder search Article 3(4) of the Directive is implemented Amticle
5(1)(c)of the Regulationwhich, again, reproduces the MAh a nearly identical way, i.e. if there is
evidence to suggest that relevant information on thgbiders is to be found in other countries,
sources of information available in those other countries shall be consulted for the purpose of the
diligent search.

Thediligent search report requirementsstablished by the Irish implementing legislation aegex
in Article 5(3) of the Regulation, which states that the organization is obliged to provide the
following information to the Controller (i.e. the competent national authority):

1.  the results of the diligent searches carried out, which have led to ¢imelasion that
the relevant work can be considered an orphan work;

2.  the use that the relevant body makes of the orphan work concerned;

3. any changef the orphan work status of any relevant work used by the relevant body;
and

4.  the relevant contact informationf the relevant body.

There are slight textual differences between the wording in Article 3(5) of the Directive and the
national implementation, these are however negligible and the meaning of such provisions are
almost identical. The national provisioretiefore does not dfer from Article 3(5) of the OWD

There are nmther requirementsbeyond the carrying out of the diligent search, the production of
its documentation and the communication of this information to the superyiswthority.

Likewise, thee are nosoft-law instrumentsdealing with the orphan work matters, besideweb

page of the national authority (the Irish Patedffice) that is dedicated to orphanarks and offers
a summary of information as well as a form for organizations performiigedt search to record
their searcht®!

In regards obther regulatory schemeghe Irish Copyright Act recognizes the existence of licensing
schemes and allows them under the supervision of the national authority (Controller). These
schemes are regulatdaly Sections 151 to 156 (Chapter 16) of the Copyright and Related Rights Act
(2000), which sets rules for allowing and approving them. In general, a licensing scheme can be
referenced to the Controller by organizations representing right holders and gmeegd by the
Controller if they meet the conditions. While the schemes so far approved do not deal with orphan

191 https:/iwww.patentsoffice.ie/en/Copyright/OrphasWorks/DiligentSearchFormOrphanWorks.dock
(last visited, 15 June 2017).
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works directly, it cannot be excluded that they could also cover orphan works in some specific cases.
All approved licensing schemes are recatdie the Register of Copyright Licensing Baéfies

How to Carry Out a Diligent Search: General and Specific
Requirements

List of sources

The Irish implementation of the OWD does mfter alist of sources,but only thecategories of

sourceswhich ae directly copied from théAnnex to the Directive. While categories of sources to

check are listed exhaustively, the sources themselves are not listed and could thus include different

sources depending on particular diligent search. The only additiooniparison to the Directive is
addition of fifth category ‘Relevant Wweasks whi ch
of this category, thechedule simply states that sources in previous categories should be consulted,

as is appropriate to thegrticular work.A telephonic consultation with Irish Patent Office (national

authority) confirmed that this is the case: the onus of looking into appropriate sources and providing

as comprehensive search as is deemed necessary lies with the organizartrsnmg diligent

search'®?

Similarly, the Irish implementing legislation does not provide for establishment mdtianal
databasefor orphan works either, yet kegal depositsystem is in force and is mentioned as one of

the categories of sources that should be consulted during the diligent search. The legal deposit for
books is required by Section 198 of the Copyright and Related Rights Act (2000). Accordingly, the
publisherof book first publisher in Ireland is obliged to provide one copy for a number of libraries
(i.e. National Library of Ireland, Trinity College in Dublin, University of Lim&idjn City
University, the British Library, afiew others, but only upon aeguest of the institution) at his/her

own expenseThere is a number of institutions that are beneficiaries of the legal deposit obligations,
but there is no "single" legal deposit. The works provided under the legal deposit obligations then
will be, presunably, included in the catalogue of these institutidffs.

Presumptions

In Ireland,presumptions of authorshipare regulated by Chapter 12 of the Copyright and Related
Rights Act (2000). Section 139(4) deals with a number of presumptions of authorstifipingaow

192 hitps://www.patentsoffice.ie/en/Copyright/Registeof-CopyrightLicensingBodies/ (last visited, 15 June

2017).

193 A telephonic consultation with Irish Patent Office (national auity) confirmed that this is the case: the

onus of looking into appropriate sources and providing as comprehensive search as is deemed necessary lies
with the organizations performing diligent search. See
http://www.irishstatutebook.ie/eli/l2014/si/490/made/en/pdf 17 (last visited, 9 June 2017).

194 For example, National Library of Ireland is one of the beneficiaries and its astdbogccessible here
http://catalogue.nli.ie/ (last visited, 9 June 2017).
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to apply the presumptions. Firstlyhée plaintiff shall be presumed to be the owner or the exclusive
licensee of the copyright, until the contrary is provétiSecondly, \Wwere a name purporting to be

that of the author of a work or of the owner of the exclusive licensee of the copyright, as the case
may be, appears on copies of a work, or a copy of a work bears or incorporates a statement, label
or other mark indicating that a person is the author of the work, or the owner or the exclusive
licensee of the copyright, as the case may be, that name, statement, label or mark shall be
admissible as evidence of the fact stated or indicated which shall be presumed to be correct, unless
the contrary is proved® Thirdly, the person shall be presumed ntat have male the work during
employment®’. Fourtly,presumptions applylso to joint authorship, in relation to each perstif
Finally,there is no indication of the author and there is a name purporting to be the nhame of the
person who first lawfully madsuch work available, this person shall be presumed to be the author

of the work, or the owner or the exclusive licensee of the copyritht

Irish Copyright Act contains a numbemoésumptionsof right transfer. There is a presumption for

the transfer ofrental right in case of film production agreementvhere an agreement is concluded

by (prospective) author and film producer, unless the agreement states otherwise, it is presumed
that rental rights are transferred to the film produc®f.Similarly, the sme presumpttion applies

to performers and presumption about transfer of rental rights to film producer with regards to their
performance?®!

These presumption can haveralue in the context of diligent searciMainly, they can increase the
legal certainty of the organizations exercising the diligent search, because they are protectssl in ca
the name stated on the worlwvould not correspond to the name of the authddonethelessit

would be hard to make a geraisation about general searches and rebutabildy the
presumptions. The Copyright Adearly states the required levekaded to rebut the presumption

i s ‘unl ess t heThismearts tha the podsibilitypfrrabuttiogithe presumptionavia
general internet search cannot be entirely excluded, however it is debatable how much weight can
Google searabshavein rebutting the presumption. At the endhis should be considered on a case
by-case basis.

Audio -Visual Works

Thecut-off date determined by the implementing legislation for auditsual works to be covered
by the OWD is stated in Article 3(2)(c) of the Regulation and is set to 31 December 2002, thereby
coinciding with the cubff date in the Directive. As to audigsual works which ha never been
published or broadcast but which have been made publicly accessible by the beneficiaries of the

195 Section 39(3) of the Copyright Act.
196 Section 139(4) of the Copyright Act.
197 Section 139(5) of the Copyright Act.
198 Section 139(6) of th€opyright Act.
199 Section 139(7) of the Copyright Act.
200 5ection 124 of the Copyright Act.
201 Section 297 of the Copyright Act.
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orphan work exception with the consent of the righblders, the Irish implementation has not
introduced any cubff date.

The Irish copyright lavincludesspecific rules concerning the authorship or right ownershi

audiovi sual wor ks. Section 21(b) determines the alt
person who creates a work and includes: in the case of a film, the producer anditiogpal
director’ Therefore, the national |l egi sl ation c
to be the producer and the principal director. F
treated as a work of joint authorship less the producer and the principal director are the same
person’ . The copyright owner ship, instead, i's

distributor. This should be assessed on a dasease basis.

On thematter of presumptionof right trander, instead, there are not presumption other than the
abovementioned of transfer of rental right in case of film production agreement, where an
agreement is concluded by (prospective) author and film producer, unless the agreement states
otherwise, it igoresumed that rental rights are transferred to the film produé®(Section124).

Music

Thedefinition of musicalworki s i ncl uded i n Section 2, which st:
work consisting of music, but does not include any words, or adtitended to be sung, spoken or
performed with the music’. The definition specif
be included under the definition of Bécdusether ary wo

Copyright Act clearly deleates the difference between musical work and accompanying words
(which are literary work), these should be considered separate works and each work is independent
for copyright purposes.

The Copyright Act does not state any specific rules with regarastbmrship of musical works. This

means that the gener al rul e wil/l appl vy, i . e. Se
wor k'), w peefarreiray srights tokelers are indirectly included in the definition of
‘“performance’ (isasedton an oper2lit.2Arcordinglif, pecfdrmers include actors,

singers, musicians, dancers or other persons who act, sing, deliver, declaim, play in, interpret or
otherwise perform literary, dramatic, musical or artistic works or expressions of wofktklire.

In the case of musical works, there is not @ngsumption of right transfer

Phonograms

Phonogram( under nati onal i mpl emegn"t)atiiso nd @fhiana d si " sSeu
fixation of sounds, or of the representations thereof, from which the sounds are capable of being

2025ection 124 of the Copyright Act.
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reproduced, regardless of the medium on which the recording is made, or the methsHibly the
sounds are¥produced’

Thecut-off date determined by he Irish implementing legislation for phonograms to be covered by
the Orphan Works Directive is stated in Regulation 3(2)(c) and it is set to 31 December 2002. This
coincides with the cubff date in the Directive. As to phonograms which have never bebéfighed

or broadcast but which have been made publicly accessible by the beneficiaries of the orphan work
exception with the consent of the rightolders, the Irish implementation has not introduced any
cut-off date.

A specific rule concerning theight ownership of phonogramss contained within Section 21(a),

which states that the authorship of sound recording shall be vested with the peyday default

( pr odu c the persom bynrvgom‘the arrangements necessary for the making of the [..] sound

recordng, as the case may be, are undertaB®p while there is nopresumption on right transfer

for phonograms. A kind of presumption applicable, though, can be found in the regulation of works

made in the course of employment. The Section 23(1) statesftaatark (in this case, the definition

of “work” also includes sound recording, see Sec
in the course of employment, the employer will be the first owner of copyright (subject to

agreement to contrary).

As to music labels, it is not possible to affirm thaharket practiceunder which they become the
actual entity exploiting phonogram producer rights, this is not an uncommon way of dealing with
phonogram rights among professional artists in Ireland. Hawethis assessment should be done
on a caseby-case basis.

Similarly, in the case in which phonograms are recordings of underlying copyright works other than
music (e.gaudio-books) it not an uncommon business practice to contractually assign the rights
authors in these underlying works to a content publisher (as distinct from the phonogram producer)
in Ireland. However, this assessment should be done on alpasase basis.

Additional Information Useful for the Diligent Search

As part of the additinal information, In Ireland there are naegisters for anonymous and/or
pseudonymous worksor database for works that had been subject anithorship or right
ownership disputes while there is aegister for companieswhich is handled by official body
Companies Registration Offié¥

203 See also transitional provisions in the First Schedule to the Copyright Act, namely 6(1), which explicitly
states that what was considered a film soundtrack-pg63 shall be considered a sound recording for the
purpose of present act.

204 Since the definion of film does not imply that it should include also the soundtrack to the film, film's
soundtrack should be considered to be protected as a sound recording and not as a part of the film's copyright.
SeeSection 2 of the Copyright Act.

205Section 2 of theCopyright Act.

206 Available at the URhttps://search.cro.ie/company(last visited, 15 June 2017).
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On the opposite, Ireland does not hageregister holding information onompany mergers or
bankruptcy arrangementsnor aregister on the transfer of copyrighter aregister on the on the
buying and selling obackcataloguesof copyright protected works and/or neighbouring rights.

The number ofpublic service broadcasterthat exist in Ireland is officially listale web page of
the Broadcasting Authority of Irelarff There were and still are three public sieer broadcasters:
RTE Radio, RTE TV and TG4.
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L ITHUANIA

Implementation of the Orphan Works Directive: Background

In Lithuania, th@©WDwas implemented bamending the nationatopyright law through threkegal

acts. The general exception for orphan works has been introduced byatfiarRent in the Law of
Authors Rights and Related Rights (hereinafter, AT®The Minister of Culture has adopted two
orders regulating the details for the use of orphan works, namely, the order listing the sources for
diligent searctt® and the order rgulating the compensation that is paid when tverk loses its
orphan status’’® The latter two were adopted in the form of Minister ordess to make easier ans
quicker furtheramendnents.

Subjective and Objective Scope

In regards of thesubjective scopgorphan works can be used by publicly accessible libraries,
educational establishments, museums, archives, and film or audio heritage instittaomgell as

by research institutesf the work is in their availabilityBy adding research institutes to tkist, the
ATGTI provides a broader subjective scope tharQwb.?!* According tahe ATGTI, orphan works
can be used by the abovaentioned organiations only for norcommercial purposes in order to
achieve the aims related to the publitterest missionsnamely the dissemination of culture, the
safeguarding of cultural heritage, education, research and information purpd$es.giventhe
ATGTI specifies the contenttbe public interest by providing an exhaustive list of galadg should
guide the ativity of the libraries

28 ASGdz@2a wSalldzotAlz2a Fdzi2aNA&e wmEyPA @A MT I NENIzZRAALIBN & &i
LI {1 SAGAY2 AN qadldeyz2 LI LAfReY?2 + L 146G \ilusUnadifcial qa dF dey
translation of the title: Law of 16 December 2014 NelX¥B0 regarding the amendment of the Law of Authors

Rights and Related Rights No-XIIB5 article 2, 17 and annex 3, as well as adding chapter VII; published on

31 December 2014, TAR No 21223. See https://www.e-
tar.lt/portal/legalAct.html?documentld=3ca2fc4090ccl1led4bb408baba2bddtHst visited, 15 June 2017).

There is no official Endligranslation of the abovementioned act

29T ASGdz2a wS&aLJzof Al2a& YdzZ GANRA YAYA&AaGNR qalleéyYla RTE
IANBlOGdziAyAade (SA&aA&@ (daNJTi22a& LI ASO124a Ol f ( MgWnias. LI gé 1 RAY.
Unofficial translation: Order of the Ministef of Cult
46 concerning the sample list of sources for the diligent search of right holders of orphan works; Published on

2 February 2015, TAR No 45D. See https://www.e-
tar.It/portal/lt/legalAct/9e424dcOaab711e48ebccd46991dfffi®o English translation available, last visited 15

June 2017).

210 jetuvos Respublikdsdzf G A NBa YA YA &l NER qal 1@&@Ylra RTf 12YLSyal Orae
TANRYA& YylIdzZR22AYND Y21 Ta2AY2 anteéeda& AN G280NhpoHida I LINI O2 L
translation: Order of the Minister of Culture of the Republi€ Li t huani a o0480chrcerdingl v 2015
the compensation conditions for the former orphan works; Published on 20 July 2015, TAR NoSee!98.
https://lwww.e-tar.It/portal/lt/legalAct/c84237902ed611e5b1be8el04al45478no English translation

available, last visited 15 June 2017).

211 Article 91(1) of the ATGTI.
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In regards of theobjective scopeof the orphan works exceptionhé categories covered kihe
ATGTI are the same as in B8\D, namely

works published in the form of books, journals, newspapers, magazines or other

writings; audiovisual works and phonograr@$ which arecontained in the collections

of publicly accessible libraries, educational establishments or museums as well as in the

collections of archives or of film or audio heritage institutions and research institutes;

audiovisual works and phonograms produced by puidicvice broadcasting
organisations up to and including 31 December 2002 and contained in their archives

the ATGTI also applies the works and phonograms abowbat have never been
published or brodcast yet have been made publicly accessible by the organisations
with the consent of the rightholders, provided that it is reasonable to assume that the
rightholders would not oppose the uses referred to in Articleo®the ATGTI,;

the ATGTI alsapplies to works and other protected subjeauitter that are embedded
or incorporated in, or constitute an integral part of, the works or phonograms referred
to above.

Possible Use of Orphan Works

Among thepermitted usesfor orphan works under the impleemting legislation of Lithuanidhe
ATGTI allows the same uses as urftticle6 of the Directive. Undeirticle94(1)of the ATGTIthe

organisations can (1) reproduce orphan works for the purposes of digitisation, making available,

indexing, cataloguig, preservation or restoratignand (2) make orphan woskavailable to the

public in such a way that members of the public may access them from a place and at a time

individually chosen by them. AccordingAdicle94(2)of the ATGTI, the organisations gngenerate
revenues in the course of usabovereferred for the exclusive purpose of covering their costs of

digitising orphan works and making them available to the public. Also, the organisations are required

to indicate the name othe identified authas and other rightholders in any use of an orphan
work.23In additon, provisions of Article 91(@) ATGTI takes the opportunity given by Recital 22 of

the Directive. They state that publicly accessible libraries, educational and research establishments

and museums, as well as archives, film or audio heritage institutions and {selice broadcasting

organisations, are allowed, with a view to undertaking the uses permitted under this Directive, to

conclude agreements with comnmal partners. Said thasuch commercial partners do not receive
any rights to use, or control the use of, the orphan works.

In terms of ruling orcrossborder search Article 92(3)of the ATGTI merely overtakes the wording

of Article3(4) of theOWD by ¢ a t i nifthetelisawidence to suggest that relevant information

on right holders is to be found in other countries, or it becomes clear that the producer of an
audiovisual work has no place of establishmerglace of residence in any of the Member States,
sources of informton available inotheracont r i es s hal |.Nafurther clabifieatamons ul t e

2l i thuania chose to consider

audi ovi sual wor ks

213 Article 94(3), AGTI.
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is provided in the lawon this point However, accordingo the Ministry of Culture, the diligent
search in other countries will have to be conducted depending orsitiiation 214

The diligent search report requirementgstablished by the implementing legislation of Lithuania
are set inArticle 93 of the ATGTI Theycloselyfollow the requirements undedArticle 3(5) of the
OWD. This, according to Artice3 of the ATGTlafterhaving carried oua diligent search ankaving
concludedthat a work or a phonogram is an orphan wodtganizationsshall provide for the
information about the outcome of thaliligent search to the Nation&lartynasMazvydad_ibrary
whichis regponsible for the collection of information on accomplished diligent searched$aartde
submission of such information the EUIPO. The information to be providisd

1. the name and contact information of therganization;

2. the result of the diligent searehthat the organisationascarried out specifically, what
led to the conclusion that a work or a phonograntoise considered an orphan work

3. the orphan work title, or in alternative (if the title is not provideashort description,
andthe form of thework (should it bewritten, audiovisuaivork or phonogram);

4.  author (coeauthors), performer (a group of performers), producer of an audiovisual
work or phonogram, publisher (if such an information is indicated in a work or
phonogran;

5. the name and contactetails of the organization using the work

6. the use that the organisation makef orphan work

7. anyinformation about the cancelation of an orphan watatus.

There are nmther requirementsbeyond thoserequired for thediligent search, its documentation
and the communication of this information to the supervisory authority

Regardingsoft-law instruments Lithuania hasas mentioned abovey bylaw on this matterthe
Order of the Minister of Culture ofd46tohcerniRepubl i c
the sampile list of sources for the diligent search of right holders of orphan works

There are namther regulatory schemesghat maycomplement the framework for diligent search

How to Carry Out a Diligent Search: General and Specific
Requirements

List of sources

Lithuania has an officidilst of sourcesset by the Minister of Culture. This explicitly includgp:
sources for diligent search of authors and related right hold@jsources for the diligent search of
right holders ofnewspapers, journals and other periodicdii§) sources for the diligent search of
right holders of visual art (photographs, illustrations, design, architectural works and others)

214 For instance, if the work was created between the two World Wars, organizations might need to do a
diligent search in the US since during that period many Lithuanian authors left to the US.
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published in newspapers, journals and other periodicals,(andources for diligent search of right
holders of audievisual works and phonograms.

Both the ATGTI and the respective Order of the Minister of Culture that approves the list of diligent
search sources indicate that the listllsstrative. Furthermore, acording to the explanation from

the Ministry of Culture, the search might be sufficiently diligent even if not all sources mentioned in
the list are consulted. The number and type of sources consulted should be reasonable.

According to Article 93 ATGTlethNationalMartynas Mazvydasibrary is collecting all information

from the cultural organizations about the accomplished diligent searches, and registers this
information in the EUIPO orphan works database. According to the Ministry of Culture, in the
foreseeable future, the Nationdlartynas Mazvydad.ibrary is intending to create maational
databaseof orphan works. It would contain information both about orphan works and works which
right holders have been identified or for which the diligent searchidesn stopped. The purpose

of this database is to avoid the duplication of functions of organizations and save the costs of diligent
search.

Lithuania has ¢egal deposit requirementThe legal deposit requirement is not referred to in the
implementing legslation of the OWD. According to the explanation received from the Ministry of
Culture, since the diligent search list includes all collections and databases of the Ndtotyalas

a | O @ aiBrhngand it is one of the recipients of the legal depokiré was no need to separately
mention the legal deposit organizations in the list of sourées.

Presumptions

In Lithuaniapresunptions of authorshipexistwithin the ATGTI adh all authors and related right
holders benefit from themArticle 6(2) of the ATGTI contains the legal presumption of authorship
by statingthat the natural persorwho isan usual way indicated otine work is considered to béne

its author, unless it iproven otherwise. This applies alscaipseudonym is used instead of the
name,when the pseudonym does not cause doubts as to the real name of the atithor.

As topresumptions ofright transfer, authors of an audiovisual work (except for authors of musical
works specifically created for an audiovisual work or included in an audawsuk) who have
entered into an agreement with a producer for the creation (production) of an audiovisual work, as
well as authors of the prexisting works, who have given their authorisation to adapt or incorporate
their works in an audiovisual workahtransfer their economic rights, as well as the right to subtitle
or dub the text of the audiovisual work to the producer, unless otherwise provided for by an

2151t is regulated by the following order of the GovernmeptA S dz@2 a8 wS&alLJdzof A1 2a& @& NR I dza
[ ASGdz®2a wS&LJzofAl2a *&8NAIFdzaedoTa mppec YO [FLIINRGAZ2 HH
LINR @I £ 2Y@2a& S3IT SYLIARN D FANId2/EIA YDl 1050l MY220 SHThis ¢ Y@ D NI
legal document lists the following organizations that receive a legal deposit: NatiohaNli & y & al Ogeé R &
Library, Kaunas County Public Library; Vilnius University Library; Library of theniathéecademy of

Sciences; the Lithuanian Library for the Blind; and Lithuanian Technical Library.

216 Article 51(3) of the ATGTI indicates that the abovementioned legal presumption appltatis mutandis

to owners of related rights, namely, performers, piogram producers, broadcasting organizations and

producers of audiovisual works.
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agreement?!’” A similar presumption exists with regard to performers and audiovisual work
producers. According to Article 53(4) ATGTI, when a performer enters in a contract with a producer
of an audiovisual work, the performer transfers his/her economic rights to the producer, unless the
contract indicates otherwisé'®

These presumptions do not haveuchvalue in the context of diligent searchAs a result of these
presumptions, the organizations have to search for a respective author/performer/producer as
indicated on a work/phonogram. However, the names indicate the initial right holders and do not
tell whether and to whom the rights were subsequently transferred.

Audio -Visual Works

Lithuania has implemented theut-off date indicated in art 1(2)(c) of the Directive, which is 31
December 2002. Lithuania has not made use of an option in articléoli(@yoduce another cubff
date for works that were never published or broadcasted.

Audiovisual works havspecific rules concerning the authorship and right ownersimgLithuania.
According to Aitle11(1) ATGTI, author rights to an audiovisual welong to the director, author

of the screenplay, author of the dialogue, art director, cameraman and composer of music (with or
without lyrics), specifically created for use in this audiovisual work. Authors of thexpseng works
included in, or adapd for, the audiovisual work shakl@y copyright in their worksRelated rights
belong to the producer of the first recding of the audiovisual worklhis list ofright-holders is
closed.

As mentioned above, there are specific rules concerningpifesumption of right transfer for
audiovisual works under Lithuanian copyright law. According to Article 11(2), authors of an
audiovisual work (except the authors of musical works specifically created for an audiovisual work
or included in an audiovisual wgrlwho have entered into an agreement with a producer for the
creation (production) of an audiovisual work, as well as authors of thexisting works, who have
given their authorisation to adapt or incorporate their works in an audiovisual work shadiféna

their economic rights provided for in the Law, as well as the right to subtitle or dub the text of the
audiovisual work to the producer, unless otherwise provided for by an agreement.

There are notmarket practicesthat assign the economic rights anelated rights to film
distributors. They normally only get licenses to distribute films and publicly show them.

Music

There is no legal definition ofrausical workunder the ATGTI. From general reading of the ATGTI,
it appears that musical work includes accompanying wétt case there are several people

217 Article 11(2) ATGTI.

218 Although they might be of limited relevance to this study, it worth mentioning that ATGTI also contains
presumptions with regard to works created Hyetemployee (Article 9(2)) and with regard to the computer
programs created by the employee (Article 10(2)).

219 SeeArticle 4(2)(5) ATGTIL.
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involved in the creation of a musical work, it is considered a joint W8khere is no presumption

as to authoship in a musical work. However, the author should have contributed with a creative
endeavor. A person who has rendered material, technical or organisational assistance in the process
of the creation of a work shall not bewrsidered to be its cauthor Article 7(4) ATGTIArticle 2(2)

ATGTI provides a list of entities who gmerforming rights holders: Performer means an actor,
singer, musician, dancer or another person who plays in, sings, reads, recites, or otherwise performs
literary, artistic, folkbric works or circus acts. For the purpose of copyright law, a performer shall
also include a leader and conductor of an orchestra, ensemble or choir. Thus, the list of contributors
to the performance is open. In case of a musical performgoedormingrights normally belong to
singers and musicians.

In Lithuaniathere are ngpresumption of right transferfor musical works.

Phonograms

According to Article 2(8) ATGphonogrammeans the fixation of the sounds of a performance, or
of other sounds, or of the representation of sounds, by technical devices in any material sound
recording mediunt?!

In the case of phonograms made by Lithuanian public service broadcasiersjtioff date is 31
December 2002, the same as iniéle 1(2)(c) of the DirectiveAs to phonograms which hae never
been published or broadcast but which have been made publicly accessible by the beneficiaries of
the orphan work exception with the consent of thight-holders, the Lithuanian implementation

has not introduced any cff date.

There arespecific rules concerning theght ownership of phonogramsinder Lithuanian copyright
law. Under ATGTI, the related rights holder in a phonogram is augexdof aphonogram. Under
Articl e g(oduchTGTolf, meEanpanatara gr fegahperson on the initiative and
responsibility of which the first fixation of the sounds of a performance or other sounds, or the
representation of sounds is made.

Related rights into a phonogram are vested initially intolmopogram producer. There are ther
presumptionsconcerning the transfer dhe rights.

There are notmarket practicesthat assign the phonogram producer rights to music labels.
Apparently, nusic lakels are very small in Lithuania and have little power.

Instead, &cording to the Ministry of Culture, in Lithuartfeere is the common business practice to
transfer all a publisherr Paiblisharsi, lpWelves, aré oftentnabt evilling to lieens

2Under art 7(1) ATGTI joint authorship is defined
persons in joint creative endeavor, they shall be regarded emutioors, irrespective of whether such a work
constitutes a single unitary wholer oonsists of parts, each of which has an autonomous meaning. A part of

a joint work shall be considered as having an autonomous meaning if it may be used independently of the
other parts of that work?”.

221 This definition may seem broad enough to coverrudtracks recorded in any material soungecording
medium. On the other hand, according to the explanation from the Ministry of Culture, sound tracks do not
fall in the definition of sound recordings. Rather, they are a part of an audiovisual work.
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rights toaudio bookproducers since publishers are afraid that audio books will threaten the print
book sales.

Additional Information Useful for the Diligent Search

While aregister for anonymous and/or pseudonymous workioes notexistsin Lithuaniacertain
information about pseudonyms cahoughbe found in publications on the use of pseudonyms in
the country.???

As tothe presence oflatabase containing other information useful to carry out the diligent search,
Lithuania has not set a registiar works thathavebeen subject tauthorship or rights ownership
disputes nor aregister on the transfer of copyrightseither register on the on the buying and
selling of backcataloguesof worksprotected by copyrighand/or relatedrights.

In regards of aegister for companiesthere is the Register of Legal entitimsanaged by the Centre
of Registerdn Vilnius?>® Theinformation oncompany mergers or bankruptcy arrangemenis
instead, collected by the Authority of Audit, Accounting, Peoly Valuation and Insolvency
Management under the Ministry of Finance of the Republic of Lithu&fhia

There isjust one public servicebroadcaster the Lithuanian National Radio and TelevigidnQuite
obviously,no databases of public service providergst.

At present, thre are nother regulatory schemeén placeto deal with other relevant subject matter
of digitization in Lithuania.
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223 Seehttp://www.registrucentras.It/jar/index_en.phglast visited, 15 June 20).

224 Seawww.bankrotodep.lt(last visited, 15 June 2017).

225 Seehttp://www.Irt.It/en/news_in_english(last visited, 15 June 2017).
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L UXEMBOURG

Implementation of the Orphan Works Directive: Background

In Luxembourg the OWDwas implemented byamending the nationalcopyright law throughthe

law of 3 December 2015 on certain pétted uses of orphan works (hereinafter, the Da#f At the
same time,a list of sourcesdo be consulted to carry out the diligent searéh provided bythe
Réglement grandiucal du 15 janvieR016 établissant les sources a consulter par les organismes
bénéficiaires pour la déterminatiatu statut d'oeuvre orphelin€&’

Subjective and Objective Scope

In regards of thesubjective scopeof the application of the orphan works exceptioim, the
Luxenbourg law there is no deviation from Article 1(1) of the DVégarding the sbjective scope

of application. TheLaw on orphan works applies to publicly accessible libraries, educational
establishments, and museums, as well as archives, film or audio deiiatitutions and public
service broadcasting organisations (collectivelg me d rt dieni“Oat i ons” ) .

In regards of th@bjective scopeof the application of the orphan works exceptidhe Luxemlourg
law on orphan workseproduces Article 1(1) of OVA3it applies to works which are first published
or broadcast in a Member State and which belong to the following categormsbg#ct matter

1. works published in the form of books, journals, newspapers, magazines or other
writings contained in the collectits of publicly accessible libraries, educational
establishments or museums as well as in the collections of archives or of film or audio
heritage institutions;

2. cinematographic or audiisual works and phonograms contained in the above
collections or prodaed by publieservice broadcasting organisations before 1st January
2003 and contained in their archives.

The Law on orphan works alspplies to the aboveategories ofworks that have never been
published or broadcast but have been made publicly accles&ipp the Organisations with the
consent of the rightholdersf it is reasonable to assume that the rightholders would not oppose the
uses referred to in Article 6f the OWD. Likewise, thislvalso applies to works and other protected
subjectmatter that are embeddedincorporated in, or constitute an integral part of, the works or
phonograms referred above.

26 2 X Rdz o RSOSYONB Hnanmp NBtFGAGS £ OSNIFAYySa dziAftAral
ne227 du 7 décembre 2015, p.4860, available at
http://www.legilux.public.lu/leg/a/archives/2015/0227/2015A4860A.html.  (no  English translation is

availabe, last visited 15 June 2017).

227 Seehttp:/fwww.legilux.public.lu/leg/a/archives/2016/0005/2016 A0208A. htiffdst visited, 15 June 2017).
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Possible Use of Orphan Works

Among thepermitted usesfor orphan works under the implementing legislation of Luxembourg,
Organisations arpermitted:

- to make orphan work available to the public, without having obtained the consent of
authors, performers, phonogram producers, producers of first fixation of a fimd/or
broadcasting organisations (i.e. without having to comply with Adidle44 and 53 othe
“Luxembourg La¥ on copyrights”

- to reproduce the orphan works contained in their collections for the purposes of digitisation,
making available, indexing, cataloguing, preservation or restoration without having to obtain
the consent dauthors, performers, phonogram producers, producers of first fixation of a film
and/or broadcasting organisations (i.e. without having to comply with Article 3, 43 and 53 of
the Luxembourg Law on copyrights).

Moreover, the Luxemiurg law on orphan worksexpressly states thaOrganisations are only
permitted to use orphan workin order to achieve aims related to their publiterest missions, in
particular the preservation of, the restoration of, and the provision of cultural and educational
access to, wrks and phonograms contained in their collection. The organisations may generate
revenues in the course of such uses, for the exclusive purpose of covering their costs of digitising
orphan works and making them available to the pubtiowever, in any usef orphan works,
Organisationare required toindicate the name of identified authors and other rightholders.

The Law on orphan workdso maintaints that, consistently with Article 6 of the ODWhe above
shall be carried ouvithout prejudice to the fredom of contract of Organisations in the pursuit of
their publicinterest missions, particularly in respect to pulpidvate partnership agreements, and
extended collective licensing schemes.

In addition, theLaw provides that, when a rightholder provés fights on an orphan worlgn
Organisation can no longér without the consent of the rightholder. The rightholder can make
himself/herself known at any time, unless otherwise agreed. Also, the Organisation at hand must
provide a fair compensation to ¢hrightholder to compensate the loss it has suffered from the use
of his/herwork by the Organisatioff®

In terms of ruling orcrossborder searchif there is evidence to suggest that relevant information
on rightholders is to be found in other countriethe Law requiresfollowing Article 3(4) of the
OWND that thesources of information available in those other countries must also be consilted.
the same timea work or a phonogram considered an orphan work in a Member State must be
considered an orphawork in Luxembourgpo. In such caseshough, Organisations must provide
the Minister in charge of copyrights with the following informati¢en the use that the Organisation
makes of the orphan work in accordance with the Lafls) any change of the orphan work status of

228The Luxembourg law of 18 A@DO1 on copyrights, neighbour rights and databases.

229The fair compensation is set by mutual agreement between the-tigtder and the Organisation and must
take into account: (a) the objectives of cultural promotion at hand; (b) theecmmmercial charaer of the
use made; (c) the objectives of publiiterest missions at hand; (d) the real loss suffered by the -figider;
and, (e) if applicable, the financial agreements or tariffs in force in the industry concerned.
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the work or phonogram that the Organisation us€c) the official name, address, phone and fax
numbers, and email address the Organisation

Among thediligent search report requirementsestablished by the implemeimg legislation of
Luxembourgfirst of all, Organisations must carry out a diligent search in good faith. This diligent
search must be performed in the Member State of first publication or, in the absence of publication,
first broadcast. Where the workas never been published or broadcast, the diligent search must be
carried out in the Member State where the Organisation that made the work publicly accessible is
established. As an exception to the above, for cinematographic or audiovisual works oftléhich
producer’ s headqguar tisdnrasMember Stata, the diligent searcke raustde n c e
carried out in the Member State of such headgters or habitual residencéf. there is evidence to
suggest that relevant information on rightholders istie found in other countries, sources of
information available in those other countries must also be consullde Organisations must
maintain records of their diligent searches including at least the following information:

1. the sources consulted and thiesults obtainedand
2. the date on which the consultation has beearried out

They must also notify to the Minister in charge of copyrights the following information:

3.  the results of the diligent searche that the Organisatiascarried out and whiclhas
led to the conclusion that a work or a phonogram is considered an orphan work

4.  the use that the Organisation makef the orphan work in accordance with the Law on
orphan works;

5. any change of the orphan work statustokework or phonogram that the Organisian
uses;

6. the official name, address, phone and fax numbers, and email addréshe
Organisation

The Minister in charge of copyrights must provide such information to the EUIPO without delay.

There are noother requirementsbeyond those of a diligentesrch, its documentation and the
communication of this information to the supervisory authority

Luxembourghas not adoptedsoft-law instruments complementing the framework for diligent
search, noother regulatory schemeslealing with orphan works.

How to Carry Out a Diligent Search: General and Specific
Requirements

List of Sources

Thelist of sourcesfor each category of works and other protected subjedtter in question is
specified by the Luxembourg Grabdical Regulation establishing the sourtede consulted by

the organisation to determine the orphan work status of 15 January 2016 (hereinafter, the
“Regul ation on orphan work sources’”).
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Neither the Law nor the Regulation on orphan work sources clearly specify whether the list of
sources is exdwustive or illustrative, and there is also no conclusive Luxembourg case law on this
issue. Nonetheless, several arguments plead in favour oifltrstrative character of this list®® As

a result, we may assume that diligent character of the search casuétly the Organisations will

be assessed on a cabgcase basis by Courts and that the consultation of the whole sources
mentioned is the list will be considered as a proof of their good faith but would not exclude any
liability if it appears that theghould have consulted other sources, especially if they have reason to
think that relevant information on rightolders is to be found in other countries.

Luxembourg Law did not createnational databasefor orphan works. The Ministry on charge of
copyrichts must provide the information related to the diligent search to the EUIPO.

As many countries, Luxembourg Hagal depositrequirement and the Regulation on orphan work
sources explicitly refers to it. Legal deposit is split between the National Lindryhe National
Audiovisual Centrg!

Presumptions

In Luxembourgthere is apresumption of authorshipaccording towhich copyright belongto the
person or persons under whose name the work is disclosed, uitlésgroved otherwise. The
publisher ofan anonymous or pseudonymous work is presumed to represent the author against
third parties®®? There is however no similar legal presumption for performers, phonogram
producers and producers of first fixation of a film.

The Luxembourg Law on copyrightsoatentain the followingpresumptions ofright transfer.

a) Unless otherwise agreeduthors and other creators of amudio-visual work are presumed
to assign to the producer all their respective rights related to the work (including the
exploitation rights ad the subtitling and dubbing rights). This presumption does not apply
to the authors musical compositions, and to the adaptation, arrangement or use-a pre
existing work?®

230 Firstly, the Law only imposes to the Organisations to consult other sources available in other countries if
there is evidence to suggest that relevant information on rgblders is to be found in other countries;
secondly, when a work can no longer lmmsidered as orphan, a fair compensation is due to the fightiers

even if the Organizations have consulted all the sources mentioned in the lists; finally, the Law was inspired
by Article L.1130 of the French Intellectual Property Code which implersehe Directive and where the

list of sources is considered as a minimum (cfr. the repfifte French Counsel of literary and artistic property

of 17 July 2014Rapport de la mission sur la transposition de la directive 2012/28/UE sur les oeuvresiespheli

du Conseil Supérieur de la propriété littéraire et artistiquailable at
http://www.culturecommunication.gouv.fr/content/download/104572/1228894/version/1/file/Rapport%20
sur%20les%200euvres%20orphelines®%ZDCSPLAY%2620juillet%202014.pdfast visited, 15 June 2017).
2lThe National Li br ar edmasicdn toasdma exeendaudio aind audisial works n t
(accessible viattp://www.a-z.lu, last visited 15 June 2017); theSy G NB bl G A 2 y Idbes RS f Q! dzRA 2
have an online databasthe institutional website is available wivw.cna.public.l(last visited, 15 June 2017).

232 Article 7 of the Luxembourg Law on copyrights.

233 Article 24 of the Luxembourg Law on copyrights.
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b) Unless otherwise agreed, artists forming a group are presumedat@ lransferred the
conductorsdirectors or managers of the grouthe power to authorize on their behalf the
representation of live shows in which they participate, and the reproduction rights
thereof;23*

c) Unless otherwise agreed, the performers of an awdgual work are grsumed to have
assigned to the producer all the exploitation rights (including the subtitling and dubbing
rights) of their work=®

d) Unless otherwise agreed, performers are presumed to assign to the phonogram producer
and to the producer of the first fixatn of a film his/her rental right provided that a contract
between the producer and the performer provides for a fair compensation for such?fght
(Article 52 of the Luxembourg Law on copyrights).

The Luxembourg Law on orphan works does not indicate whether the presumptionsdiaedn

the context of diligent search.However, Luxembourg case law generally admits that these
presumptions can only be challenged by the authors, artists, or perforfwiesre applicable). They

are enforceable towards third parties acting in good faith. As a result, the Organisations should be
entitled to rely on the presumptions mentioned above when conducting a diligent search and a
general Internet research would non iprinciple be sufficient to put the validity of these
presumptions in doubt. The solution should however be different if the Organisation comes across
a final and binding Court decision that admits the validity of a claim from an author, artist or
performer (where applicable) against the producer, manager of the group, phonogram producer
(where applicable).

Audio -Visual Works

If an audievisual work has been produced by a public broadcaster in Luxembourgtiodf date

is before 1st January 2003, indiwith Article 1(3) of the Directive. The Law has not introduced any
cut-off date for those audievisual works which, in absence of publication or broadcast, have been
made publicly accessible by the beneficiaries of the OWD with the consent of theofidgrih

As for theauthorship and right ownershipof audicvisual works, there is no exhaustive list of
authors. By default, according to Article 21 of the Luxembourg Law on copyrights, the authors of an
audiovisual work are the producer and the prindigrector. This list is not exhaustive and others
authors (such as the author of the music used in an autioal work, the author of the dubbing,

the author of subtitles, etc.) may have rights over an andsmal work.

There are specific rules concérg the presumption of right transfer for audiovisual work in
Luxembourg. Firstly, authors and other creators of the awiBoal work are presumed to assign to
the producer all their respective rights related to the work (including the exploitationgighd the
subtiting and dubbing rights). This presumption does not apply to the authors musical

234 Article 50 of the Luxabourg Law on copyrights.
235 Article 51(1) of the Luxembourg Law on copyrights.
236 Article 52 of the Luxembourg Law on copyrights.

100



compositions, and to the adaptation, arrangement or use aisting worke®” Secondly, the
performers of an audiwisual work are presumed to have assignedthe producer all the
exploitation rights (including the subtitling and dubbing rights) of their wétkinally performers

are presumed to assign to the producer of the first fixation of a film his/her rental right provided
that a contract between the mducer and the performers provides for a fair compensation for such
right.23°

There is no specific evidence concerning establishatket practicesthat assign economic rights
to film distributors.

Music

The Luxembourg Law on copyrights does not contain any definitiorusical work.It is generally
admitted in practice that both the musical composition and the lyrics (if any) are protected by
copyrights. Where the author of the music is different frone thuthor of the lyrics, the musical
work is considered as a collective work and each author can, as a rule, exploit separately his/her
contribution to the musical work, unless otherwise agreed. The author(s) of a musical work are
presumed to be the persos) under the name the musical work is communicated to the public. Only

the individual who claims being the “real” autho
The Luxembourg Law on copyrights, instead, def i
dancers, and other persons who act, sing, deliver, declaim, play in, or otherwise perform literary or

artistic works'’ and excludes from this definitio

such by the practice of the professiéfi. Singersand musicians are thus regarded by default to be
vested with the relategerforming rightsover musical works.

While there is nopresumption of right transferfor copyright on musical workshére is a
presumption of tr ansf ehttotbefphondgram goeucdr, providedrtiats r ent a
a contract between the producer and the performer provides for a fair compensation for such right

and provided it is not otherwise agreed.

237 Article 24 of the Luxembourg Law on copyrights.

238 Article 51(1) of the Luxembourg Law on copyrights.

239 Article 52 of theLuxembourg Law on copyrights.

240 Article 41 a) of the Luxembourg Law on copyrightsNIi A 8 1S4 Ay GSNLINBEGS& 2dz SESO
chanteurs, musiciens, danseurs et autres personnes qui représentent, chantent, récitent, déclament, jouent,
interprétentadz SESOdzi Sy RS (2dziS | dziNB YIyAsSNB RSa dzdzoNBa ¢
folklore, y compris les artistes de variété, de cirque et les marionnettistes. Ne sont pas des artistes interpretes

les artistes de complément, comme les figusaneconnus comme tels par les usages de la proféssion
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Phonograms

The termphonogramis defined as any fixation of sounds of a performance or of other sounds, or
of a representation of sounds other than in the form of a fixation incorporated in a cinematographic
or other audioevisual worké*

In case of phonograms made Luxembourg publicise broadcasters, theut-off date is before 1st
January 2003, in line with Article 1(3) of the Directi&s.to phonograms which have never been
published or broadcast but which have been made publicly accessible by the beneficiaries of the
orphan workexception with the consent of the rigitolder, the Luxembourg implementation has

not introduced any cubff date.

There are specific rules concerning tight ownership of phonogramsas the phonogram producer

is vested with related rights on the phonognaby Luxembourg Law on copyrights. The phonogram
producer is defined as the person who, or the legal entity which, takes the initiative and
responsibility of the first fixation of sounds of a performance or of other sounds, or of a
representation of sound$*

Not only this, there is alsoresumption of right transferfor phonograms under Luxembourg law.
Unless otherwise agreed, performers are presumed to assign to the phonogram producer their
rental right provided that a contract between the producer aperformers provides for a fair
compensation for such rigit?

There is no evidence concerning establish@atket practiceghat assign the phonogram producer
rights to music labels, nor on practices which assign the rights of authors of a book to publishers to
an extent that includes the making of andio book.

Additional Information Useful for the Diligent Search

Luxemlourg has not adoptedany register for anonymous and/or pseudonymous workeor a
database for works that had been subjectaothorship or rights ownership disputesMoreover,
there is noregister on the buying and selling of badataloguesof copyright proected works
and/or neighbouring rights, neither gegister on the transfer of copyrightsHowever, as to the
transfer of copyrights, relevant information may be found before the collective management
societies concerned, provided that the assignee hadiadtthe transfer accordingly.

213 e Phorlogramme: la fixation de sons provenant d'une interprétation ou exécution ou d'autres sons, ou

d'une représentation de sons autre que sous la forme d'une fixation incorporée dans une oeuvr
cinématographique ou une autre oeuvre audiovistelle Ar ti cl e 21 b) of the Luxembc
Film soundtracks are excluded from the definition of the phonogram insofar as they are incorporated in the

fixation of an audievisual work. Wherilm soundtracks are fixed separately from augdisual works, they fall

under the definition of phonogram and the producer of a phonogram reproducing a film soundtrack is granted

with related rights in this respect. Otherwise, they are included in theosaaf the related rights of the

producer of first fixation of a film.

242 ‘Producteur d'un phonogramme: la personne physique ou morale qui prend linitiative et assume la
responsabilité de la premiere fixation des sons provenant d'une interprétatierémution ou d'autres sons,

ou des représentationsdesons Article 41 d) of the Luxembourg Law or
243 Article 52 of the Luxembourg Law on copyrights.
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Concerning the existence ofragister for companiesit can be mentioned thé.uxembourg Trade
and Companies Registét

About the availability oEompany mergers or bankruptcy arrangementsgain,the Luxembourg
Trade and Copranies Register for compamnyergers and bankruptcy statesn be consulted®

As forpublic service broadcasteithat exist in Luxembourghte r e i regmstertor aa offigial list
of public service broadcastershere isonly apublic service radi®roadcaster (Radio 100,7) and
only one public service TV broadcaster (Chamber TV) in Luxembourg.

Luxembourg has nether regulatory schemén place dealing with other relevastibject matter of
digitization.
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POLAND

Implementation of the Orphan Works Directive: Background

In Poland, theOWDwas implemented by a change of copyright law throtigg Act of September

11, 2015which amendedt h ect dnACopyright and RelateddgRts andthe Acton @ mb | i ng”
(hereinafter, Copyright AcBf® It entered into force on November 20, 2048 The implementabn

has added a new section ttn&pter 3 of theCopyrightAct alled'substance of apyright). The new
Section 5, enti tl ed orpkesr mi AmiceesB55uudseesxcle®369. The p h an
implementing lawhas also added anothesection, Section 6, devoted teome ways of using out
of-commerce vorks (art. 3510-art. 3512 of the Copyright Act).

Subjective and Objective Scope

In regards of thesubjective scopef the application of the orphan works exceptidhis has been
established irArticle 355 (2) of the Copyright AdArticle 355 (2) names entities/organisations that
have been authorised to make use of the orphan works exception: archives, educational institutions,
universities, research institutes carryingtactivities referred to irArticle 2(3) of the Law of April

30, 2010 on research institut@® scientific institutesarrying out theactivities referred to in Article

50(4) of the law of April 30, 2010 on the Polish Academy of Scgiéhlieraries and museum®?
culturalinstitutions, whose statutoryask is to collect, protect and propagate the collections of film

or phonogram heritage, as well as public broadcasting radio and TV organis@mnpared with
Article 1(1) of theOWD the catalogue of organisations introduced by the Polish legislation seems
to be consistent with the EU templatelowever, while lie Directive is more general in that it uses
broad terms such as ,theRbliskimglementing provisian iomelspedifis,h me n t
trying to identify the types of scientific establishments recognised under Polish law. Hence
example the inclusion of scientific/research institutes but only those that offer educational
programmes.

In regards of theobjective scopeof the application of the orphan works exceptidinjs has been
established irArticle 355 (1) of the Copyright Act. &provision lists the following types of works:

246 Seehttp://www.dziennikustaw.gov.pl/DU/2015/1639/{last visited, 15 June 2017).

247 The original Polish tie is | adl &l i RY AL MM NI ST yAl HAMPp
prawieautorskimiprawachpokrewnychorazustawy o grachhazardowiehJ. 2015, p. 1639).

248 Article 2(3) of the law on research institutes states that these institutes may also (i.e. apart from dieir m
goal s) of fer PhD or postgraduate courses related
authorised to grant scientific titles/degrees and has adequate resources. They are furthermore allowed to
provide other forms of educationaldming.

249 Article 50 (4) of the law on the Polish Academy of Science states that an institute of the Polish Academy of
Science may provide PhD courses, postgraduate courses or engage in other educational activities.

w

NX

(0]

250 Article 355 (2) of the Copyright Adtoes not explicitly refer to ‘“publicl

Libraries and museums are subject to their own statutory requirements in Poland (there is an Act on Libraries
and an Act on Museums), and these acts do require that libraries andumssghould be publically accessible.
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1. works published in books, journals, magazines or other printed types of publications

2. audio-visual works and works commissioned or incorporated for/into awdkoal
works or fixed in a videogram, with regard to using the awdsoal work or a
videogram as a whoje

3. works fixed in phonograms contained in the collectionsafeficiaryentities, provided
that the right holders in these works with regard to the right of reproduction and the
right of communication to the public in such a way that the member of the public may
access them at a time and from a place chosen by him/her.

Works that havenot been published or broadcast may be regarded as orphan if they have been
made publicly available in the institution covered by the subjective scope dtdahghlaw with the
consent of the right holder or it would be reasonable to assume that the higlder would not
oppose digitisation and making available online.

All'in all, he very categories of works specified in the Polish implementing law seem to coincide with
what the Directive requires, and the minor stylistic differences should not haveeffiegt on the

actual scope of the regulationHence, the fact that Polish law does not repeat the term
“cinematographic workseems to benot relevant. In Poland, indeed, cinematographic works are a
subcategory of audiwisual works, and the Copyright Act uses only the latter term too. Similarly,
whereas the provisions cited above do not repeat
due to the general referring provision of Article 101 of the Act, per whAititles355-359 must be
accordingly applied to phonograms and videograiigere are, however, twtangibledifferences.

First, the Polish law explicitly mentions videograms, wherhe Directive only names phonograms.
Second, a slightly different legislative concept may be responsible for extending the objective scope
of the exception. The Directivéiticle 1(2)) not only names the categories of works, but for each
category refes further to where (in whose collection) a work is contained. This means that the
objective scope is defined by two factors: the abstract type of a work (e.g. a work published in a
journal) and by its'location’. In the Directive, this is done for eaclabstract’ type of works
independently. The Polish Act has them all bundled together for the purposes of applying the second
factor and there is an extra provision added for puklicvice broadcasters that limits the scope of
application of the.aw to audiovsual works created by or for these organisations or ipi@duction

with them before January 1, 200®ith the aim of acquiring exclusive rights by the broadcasters
This seems indeed very close to the Directive, the diffgrence being that th®irective does not
explicitly require that works and phonograms must have been produced for the organisation to
acquire exclusive rights in such a work.

Possible Use of Orphan Works

As topermitted uses the Directive uses several criteria to determine the gemf permitted uses
of works. The first is the technical way of using a wewkhat inPolish law is somehow definex
“field of use/exploitatiofi. These are making available and reproduction, but the lasterstricted
by a set of allowed purposes. &second criterion is the general aim of using the weéki¢le 6
(2)), and he thirdoneis the indication of the names of authaaad rightholdersArticle 6(3)).As to
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the first criterion, he ways of exploitation in the Polish Act are restrictedréproduction and
making available to the public as is required by the Directivas to the second one sing orphan
works is only allowed to achieve aims corresponding to public interest statutory aims of the relevant
organisations and in particular thegservation of, the restoration of, and the making available for
educational and cultural purposes of works contained in their collection. The organisations may
generate revenues in the course of such uses, for the exclusive purpose of covering theaf costs
digitising orphan works and making them available to the puBiically, as to the third onehe
requirement of identification is supposed to have been met by referrartiwle 34 of the Copyright

Act. This provisioronly demandghat the name of he author and the sourc® be indicated like,

for example when invoking the quotation exception). It does not require any indication of the right
holder, if the right holder is not the same person as the authaalso includes referral toArticle

35 of the Act—a provision containing two of three elements of the three step teisésrfo conflict

with a normal exploitation of the work and no unreasonable prejudice to the legitimate interests of
the author).The Polish implementation does therefordfdr from the Directive in somethough
probably minor, aspects.

In terms of ruling orcrossborder search Article 355) of the Copyright Act faithfully implements
Article 3(4) of the Directive. The only difference in wording is that instead of theesgpn' f there

is evidence to suggest. the Polisimplementationu s efdn th& course of a search it has become
likely that....

Among thediligent search report requirementsstablished by the implementing legislation of
Poland, he Copyright Acprovides for a general rule, according to which organisations entitled to
use orphan works are obligated to maintain records on their diligent searches. Details of these
records have been left to an implementing regulation.this regard, Aicle 356(9) of the Act
provides for a legal ground for the Minister of Culture to issue such a regufatidts. most
prominent part is the appendix comprising the list of sources for the diligent search procedure. As
to documenting and reporting the searchdise reguation states that records should be kept in an
electronic form and that after completing the search a protocol should be prepared and signed by
the person managing the organisation conducting the diligent search.The reporting obligation stems
from Article 357(3) of the Act. whichis practically a copy ofrticle 3(5) of the Directive. The
reporting obligation has been, however, explicitly limited to organisationstthe¢ been registered

in the EUPO Orphan Works Database.

There are noother requirementsbeyond those of a diligent search, its documentation and the
communication of this information to the supervi
results of an unsuccessful search concerning the same work in the EUIPO orphan work database.

BlHowever, the Polish implementing provision does not
Article 6(1)(b) of the Directive (i.e. for the purposes of digitisation, making available, indexing, cataloguing,
preservation or restoration). Instead, some of these purposes have been introduced in Article 355(3) of the

Copyright Act, which has been meant to implement Article 6(2) of the Directive but indirectly may also limit

the scope of making available and regduction. The explicitly named purposes are preservation, restoration,

making avail able, but these are preceded by the expre
252The implementing regulation was issued on October 23, 2015 (Jourbalwsf, 2015, item 1823).
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Pdandhas not adoptedoft-law instrumentscomplementing the framework for diligent seardio

plans to draft them have been communicated, either. There are of course written grounds to the
draft law implementing theDirective @s any statute should be acogpanied by such an
explanation), but while they may reveal the intentions of the legislator, they cannot be patlpdr
guidelines.

Polandhas not adoptedother regulatory schemesomplementing the framework for diligent
searcheither. There is no ovedpping regulatory scheme applicable to orphan works as such. An
out-of-commerce work may be, in certain circumstances, an orphan work. Provisions -@f- out
commerce works have been introducedSestion 6 ofChapter 3 of the CopyrighAct, together with

the implementation of theOWD.The overlap may occur due to the fact that the definition of an
out-of-commerce work does not specify why a work has become unavailabtet is certainly
possible the reason has been the lack of contact with the ttigidler. There is no rule deciding
which of the two regimes should have priority. It would, however, seem reasonable to argue that if
a works meets the criteria established for eaftcommerce works, the provisions on these works
may be applied

How to Carry Out a Diligent Search: General and Specific
Requirements

List of Sources

Thelist of sourcesis provided in the appendix to the implementing law issued by the Minister of
Culture and National Heritag€® Article 35°(1) of the implementing law states that a search must

be diligent and done in good faith. It also explains that diligent search must cover sources
appropriate for specific categories of works a resultlimiting a search to th sources listed in the
Annex would beas a rule sufficient to consider that search diligent. However, if an organisation
knows or should have known that there are other sources where information is likely to be found,
such a search could not be considered to have been done infg@bénd therefore does not meet

the requirements set forth in Article35°(1) of the Copyright A¢f? The list of sources can thus be
deemed jusillustrative.

Poland has not establishedhational databaseor orphan works.

Poland has a generggal depait requirement though the legislation implementing the OWD does
not make any reference tit. There is a law on obligatory library copies of November 7, ¥596.
There are two libraries always entitled to a legal deposit: the National Library in Warsatheand
JagiellonianLibrary in Krakow. Additionally, the implementing regulation of 1997 specifies other

253 SeeArticle 3% (9) of the law implementing the OWD (Journal of Laws, 2015, item 1823) available at
http://www.dziennikustaw.gov.pl/DU/2015/1823/{no English transléan, last visited 15 June 2017).

254 This interpretation should be also supported by the implementation of art. 3(4) of the Directive since the
list of sources in the implementing regulation cannot cover all available foreign databases or other sources.
255 Journal of Laws 1996, no. 152, item 722, with amendments.

107


http://www.dziennikustaw.gov.pl/DU/2015/1823/1

libraries entitled to receive obligatory copies, as the Polish law calls them. Neither of these can be
described as “in charge” of the | egal deposit.

Presumptions

InPoland, here is a generglresumption of authorshipresulting fromArticle 8(2) of the Copyright

Act. It is presumed that the author of a work is the person whose name has been placed on a copy
of the work or communicated to the public in other way in the course of making the work available
to the public.The person whose name hagen communicated to the public in connection with the
work (either through distribution of copies or through other forms of communication, e.g. credits in
an audievisual work broadcast on TV) is deemed to be the author of the work (oraaitbor, if

more namesare provided) and consequently the holder of moral rights, such as the right of
authorship. Since copyright may be assigribd author must not necessarily be the right holder.
However, indirectly the presumption establishedArticle 8(2) may le relevant for the economic

part of copyright. As a rule, copyright originally belongs to the authibso, then a presumption of
authorship may also create diindirect presumptiori of ownership.The broad character of the
presumption ensures that it nyabe applicable not only to works traditionallisttibuted as physical
copies. Article 101 extends the application of Article 8 (2) to performances, phonograms,
videograms, broadcasts, first editions and scientific and critical editiother wordsto all related

r i g bubjectmatters. Furthermore,Article 15 introduces a presumption for producers and
publishers.Finally Article 94(3) states that the person under whose name a phonogram or
videogram has been made for the first time is presumed téhieeproducer.

Presumptions on the transfer of righthave been provided, firstly, for the right to a title of a
collective work?®® Secondly, it is presumed that the producer of an awdswal work, who
concludes a contract the purpose of which is the daafor or use of a work within an audiovisual
work, acquires exclusive righto use such works in the audioviswabrk as a wholé®’ The
presumption only covers exploitaticof the audiovisual work as such. It does not extend to other
uses of the work in questioRor example, if a song is commissioned for a movie, the song may be
used in the movie, but cannot be distributed on its own as a musict@ad or broadcast on the
radio. More generally, @resumption of transfer is rebuttable and always requires an analysis of the
circumstances of the case. A similar role can be played by a different legal instrilmaenwe may

call an"implied transfet. For example, if an employeesates a work in the course of employment
duties, copyright in this work will be usually acquired by the empl&ferhe transfer is strictly
speaking not presumed. Either it happens as the law provides, or the parties have decided

256 SeeArticle 11 of the Copyright Act. This is however a very controversial provision, the meaning of which is
obscure, as most titles are not copyright works.

257 SeeArticle 70 (1) of the CopyrighAct. The interpretation of this provision has generated a lot of
controversies. It should be stressed that because of it some very formal provisions on copyright contracts will
not apply, but the producer must still have at least an oral agreement withothieer of a work to be
incorporated into the audievisual work.

258 Although the scope of transfer is not full, but limited to the types of use that are determined by the purpose
of the employment contract and the mutual intent of the parti€&eeArticle 12 of the Copyright Act.
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otherwise.A transfer accaling to this model can be only prevented by an express agreement of the
parties?®®

So far, thevalue of presumptions in the context of diligent seardtas not been discussed in the
Polish legal literature, and there are no court decisions either. Inrostances when presumptions
would really matter, the standard of evidence should be the same and fotribemal’ rebuttal.
Otherwise a presumption would be devoid of legal significance. A simple rumour or uncertainty as
to the presumpt sufficentso rebat @ & hiat cegulting romraw Internet search
will most likely not be enough but, for instance, if a Google search provides a number of reliable
sources disproving the presumption, a diligent search would have to go beyond the legal
presumption. | would also argue that if a legal presumption points at X as the owner of copyright,
an organisation performing a search cannot be required to look for other possible right holders, just
in case the presumption is wrong. Only if concrete evidesames to light, putting the presumption

into doubt, can such further actions be demanded.

Audio -Visual Works

If an audievisual work has been produced by a public service broadcaster in Polanclttbé
date is before January 1, 200@hich is the sae provided by Article 1(2)c dhe Direcive, just
expressed differently.

The issue ofauthorship and right ownership of audiovisual works used to raise enormous
controversies in Poland, but some of them can be no longer maintained under the currerihgvord
of the relevant provisions. Generally, Polish copyright law does not defioemership with regard

to different types of works, relying instead on the general critddader this provision any person
who has made a creative contribution to a workssco-author.?°Until 2007 thesituation of audie
visual workwas differentas Article 7() hadthe socalled“additional remuneratioi for co-authors

of audiovisual worksand named the categories of eauthors entitled to participate in this
additional remuneration (for screening, rental, communication to the public, levies for private use)
Thelist was exhaustiveToday, Article 7(2) of the Act (replacig Article 70(2)) oly refers to o-
authors and performing artist@and Article69 provides for arpen list of “typical’ co-authors of
works of this kind. According to thiigst provision ceauthors of an audievisual work are persons
who have made a creative contribution tioe creation of the work, in particular: director, director

of photography, author of an adaptation of a literary work, author of a musical work with or without
words created for the audiwisual work and the author of a screenpfay.

As regards computer programs, yet another solution |
owned by the employer. The employer is thus the original owner of copyright.

260 provided that the creation by more than one pen followed at least a general understanding between

co-authors that they were creating jointly; therefore, incorporating a work created independently into

another work does not make the latter a work of-aathorship. These general criteria are estabkshin

Article9 of the Copyright Act.

261 Article 69 clearly refers to the general conditions ofaathorship (Article 9 of the Act) and requires a

creative contribution. Since the additional remuneration for-axthors must be handled by collecting

societes, their practice is instrumental in shaping the understanding efuthorship in this field.
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A presumption ofright transfer is provided in Article 7Q) of the Copyright Act. According to this
provision, it is presumed that the producer of an audisual work acquires, under a contract
concerning the creation of a work or a contract concerning the use of an existirk, exclusive
author's economic rights to exploit those works as part of an augioal work as a whole. This
presumption does not result ithe default rule that all copyrights or related rights belong to the
producer. The scope of application is raaver and limited to contracts for the creation of a work
to be used in an audigisual work or for the use of an already existing work in an audigal work.
The practical significance of this solution lies in the fact that Polish copyright contraist \eany
formal. It requires that transfers and exclusive licenses be made in writing and that these contracts
expressly name all the fields of u®t a transfer or license should encompass. If Article 70(1) of
the Act applies, no such formalities wik Inecessary. It must be also stressed that the acquisition
of rights is restricted to the use of a work in an audisual works and does not extend to other
uses?%?

Data concerning establishedarket practiceshat assign the economic rights and relateghtis to

film distributors are not available. There are certainly cases when distributors of Polishvégitib
works can become copyright owners, but it cannot be described as a market practice, by which we
would understand a typical, most common solution

Music

Polish copyright law does not define specific types of works and only provides for ane:iope
catalogue of works. As any definition ofrausical workwould be therefore doctrinal and there are
generally no special provisions for musical works (unlike e.g. atislial works or software) such a
definition would be of limited practical importance. It is not contested that a musical work does not
includelyrical elements. Lyrics, libretto or the like can be copyright works, provided that the general
criteria of copyright protection have been meBuch works would be literary works, but again
because of the opemnded catalogue of works such classificatisnnot crucial. If words are
combined with music this can be theoretically solved in two ways. Usually, these two works would
be treated asthe sc al | ed “combined wor ks”. The Copyright
concerning such work8® Combined work are therefore treated as separate works, but some
provisions on joint works appiyutatis mutandis If words and music are created by two or more
authors according to a general understanding that a work is to be jointly created, and there is some
interplay between these authors with both components being adjusted to each other in the process
of creation, the result of such collaboration can be a work eagthorship. Polish copyright law
does not require that creative inputs in a work ofaathorship mst belong to the same category

of works. The first classification (combined works) is, however, much more common in practice.

262 Even though the commented provision seems to be reasonably clear, it is still a source of controversies in

the Polish legal doctrine, the major being thethey of a “wor k i n wor k"”.

23 ' f authors combine their separate works for the pur
permission from the other authors to distribute the whole work so created unless there are reasonable
groundstorefuseperms si on and a contract does not provide ot het
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There is an open list of legally relevant performers. Article 85 (2) of the Copyright Act provides that
the protected performancegand the relatedoerforming rights) are in particularperformances of
actors, reciters, conductors, instrumentalists, vocalists, dancers and mimes and other persons
makingacreatve ont ri buti on .to a performance’

As mentioned before, there are no spaiciules for musical works in the Polish Copyright?AcA

musi cal wor k can be presurgtiorsrof right teanstprtFor 'instdmge, aot h e r
musical work may be used in an audisual work and then the presumption of Article 70 (1) (or
Article87, its equivalent for performances) can apply.

Phonograms

The termphonogramh as been defined in Article 94(1) of th
the sound stem of a performance or of other acol
soundtrack, when performed for its first recording. However, if the soundtrack has been already

incorporated into the film the term ‘videogram’
sequence of moving images, whether or not accompanied ljpda@nd whether or not it is an
audiovi sual work). The term ‘phonogram’ has no bear

of a copyright work. A film soundtrack may be, when assessed from this perspective, either a
standalone musical work, or aeative contribution to a work of cauthorship (the audievisual
work for which it was created).

Under Article 356) of the implementing law of the OWD, phonograms may be used as orphan
works by public service broadcasters with the-off date of 31 Deember 2002.

There is apecific rule concerning the right ownership of phonogranights in phonograms have
been vested with producers. This rule is not a presumptidresults in the original ownership of
rights by producers of phonograms (and videwngs). An express contractual arrangement to the
contrary would be required to change?#.

Conversely, there is npresumption ofright transferto phonogram producers. The rule referred
above, vesting original ownership of the rights in phonograms inymers$, goes further than a legal
presumption. Strictly speaking there is no transfer of rights in this scenario: the producer will be the
first, original owner. As regards the relation of this rule to any rules on commissioned works or works
made in the carse of employment, there are no special rules for commissioned works in Poland.
Transfer of rights in such works must follow the general standards of copyright contract law.

Poland is a country in whiaharket practicesare sometimes difficult to establish because of the
lack of any collective agreement and slaftv instruments. That said, it worth mentioning that often
music labels may be producers in the first place. A producer is an entity that takes the initiative of
recording, bears the risk and provides investment, as well as organisational, technical and financial

264\With minor exceptions, e.g. Article diatroducingdroit de suitefor musical manuscripts (strictly speaking

this is not really a musical work), Article 21 (broadcasting of minor musical works), Article 36(6) (calculation
of the term of copyright).

265 Article 94(4) of the Copyright Act.
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support. If an artist records for a music label, then the label will be typically the producer of the
phonogram. Moreover, there is a market practicahie publishing business to secure the transfer

of copyright to the maximum extent allowed by the law. If such a transfer occurs, the scope of the
acquired rights will be usually sufficient for the publisher to undertake (or license) all steps necessary
to create and market aaudio-book.

Additional Information Useful for the Diligent Search

In Poland, there isot anyregister for anonymous and/or pseudonymous worksor adatabase
for works that had been subject @muthorship or rights ownership disputed ikewise, it does not
exist anyregister on he transfer of copyrightsnor aregister onthe buying and selling of back
cataloguesof copyright protected works and/or neighbouring rights.

The National Court Registar Y NI 2 2 ¢ & w S & KRS)is Nife 2dsfes fdr companies The
register ismanaged by district courts (concerning the entrié&sput the databases central and
freelyavailable to alf®’ The national court register is essentially an electronic databaseek dot
have an of fitmnaylelaccésseealiné. and

There is no specific register managiogmpany mergers or bankruptcy arrangemenigit such
information can be found in the National Court Regist&ctually, nergers must be provided in the
KRS register as this is required by tthlevant provisions of the Polish compdaw. Information on
bankruptcy caralsobe found in the National Court Register or in the National Register of Insolvent
Debtors, which is part of the National Court Regist&More precisely,riformation on bankuaptcy

of a company will be entered in the National Court Register in the section for entrepreneurs,
whereas information on bankruptcy of a natural person will be entered in the Register of Insolvent
Debtors.

In Polandthe status ofpublic service broadcasrs is governed by Aitle 26 and Aricle 30 of the

Act on Radio and TelevisiomoRdcasting of 29 December 1992 According to these provisions

public radio and television broadcasters operate exclusively as wiwityed State Treasury joint

stock compaies. A public broadcaster is therefore a company established in line with the above

cited provisions. There are currently two timmal companies of this kindTelewizjaPolska

{ LI 01 | with@sregjstered office in Warsaw, and its regional divisiamsl Polskie Radiq

{ LI 07 | withGt® régistered office in Warsaw. There also exist regional radio broadcasting
companies with their offices in Biatystok, By dg«
Lubl i n, todz, Op xles,z 6 @l s Stzyerz,e c Pa z n aMa,r GoRaw , Wr oct

266 please note that this register is a public register, and the entries have legal consequences. This is therefore
not simply a source of information, but also a legal instrument, creaitihgy; alia several legal presumptions.

2671t can be also accessed o, free of charge, &ttps://ems.ms.gov.pl/krs/wyszukiwaniepodmiot{last

visited, 15 June 2016).

268 The National Court Register has three parts: The Register of Entrepreneurs, where information on
companies is stored, the Register of Associations and the Register of Insolvent Debtors. The Register of
Insolvent Debtors is accessible lttps://ems.ms.gov.pl/krs/wyszukiwaniedluznik@ast visited, 15 June

2017).

289 Journal of Laws of 2004 No. 253, item 2531 as amended.
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Whereas with regard to TV there is one national broadcaster with regional divisions, the latter not
being separate companies, radio broadcasters have been split into the national radio company
(PolskieRadio¢ { LJs O I ! dndthe2 iédional radio companies, each being technically a
“br oad ¥ Becauserofthe way publgervice broadcasters are set upere is no need for a
register of publieservice broadcasters, as their status can never be op&otibt.

Regardingother regulatory schemein place dealing with other relevant subject matter of
digitization in Polandas alreadymentioned,new rules on oubf-commerce works were introduced
parallelly to the implementation of th©WD The outof-commerce works have been defined as
works published in books, journals, magazines or in other types of printed publications, that

- are not available in commerce with the permission of right holders who own the rights
of reproduction or the right of making ailable and;

- are not available in commerce in a number of copies sufficient to meet reasonable
needs of usersand;

- are not made available to members of the public for access from a place and at a time
chosen by them.

When assessing the owof-commere status of a workthe copies that have been subject to the
exhaustion of rights are natonsidered A significant limitation of the objective scope results from
Article 351Q(5) of the Copyright Act, pursuant to which the provisions onafttommerce woks

are not applicable to translations of works expressed in words that were originally created in a
foreign languageThe objective scope is nevertheldidse one of the categories of orphan works
(works published in print)The subjective scope includeschives, educational organisations,
cultural institutions, and scientific establishments. These organisations are entitled to conclude a
contract with the colledhg society designated by the Minister of Cultueand under this contract

they are allowed tomake reproductions of copies of cof-commerce works contained in their
collections, provided these works were published for the first time in Poland before 24 May 1994,
and make such copies available to the public. This is however only allowed foartteeset of
purposes as provided bixrticle 355 (3) of the Act for orphan works (preservation, restoration,
making available for cultural and educational purpos@&®sides, lte law has established the
publicly accessible Register of @itCommerce WorksThe designated collecting society may
exercise copyright in an owtf-commerce work (i.e. contract with the organisations listed above)
on the condition that the work has been entered into the register and the right holders have not
filed a written objectbn within 90 days since the entry was made pubfic.

270 Both the national radio company and the national TV company operate a nuofilpgograms/channels.

For example;TelewizjaPolskag { LJs U | lofje@t@s2he Inational Program | and Il, TV Polonia satellite
channel and regional TV channd®alskie Radiq{ LJs U] I hds @eé f8ligwing programs: Radio |, Radio

11, Radio Ill, RadlilV, Radio Poland, and Polish Radio 24.

2"There are no diligent search requirements, but one must bear in mind that the regulation aff-out
commerce works serves a different purpose. It is perfectly possible that a work is -afrcainmerce work,
althoudh the authors or other right holders are known and can be easily located. The interests of right holders
are protected by granting them a right to object and the right to withdraw (implied) permission.
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PORTUGAL

Implementation of the Orphan Works Directive: Background

In Portuga) the OWDwasimplementedby a changef copyright lawthrough Lei n® 32/2015 de 24

de Abril (hereinafter, “Law 32/2015, 24th Ajif) and Transpde a Diretiva n.° 2012/28/UE, do
Parlamento Europeu e do Conselho, de 25 de Outubro, relativa a determinadas utilizacbes
permitidas de obras 6érfas, e procede a décima alteracdo ao Codigo do Direito de Autor e dos Direitos
Conexos, aprovadcefp Decretelei n.° 63/85, de 14 de Mar¢hereinafter*Portuguese Copyright
Code). It was publishedon 24th April 201572 Article 3 of Law 32/2015, 24th April, which
respectively added Articles 26 and 26B to the Portuguese Copyright Code, implementicker 2

of the OWD Article 26A (1) and (3) states that a work shall be considered an orphan work if none
of the copyright owners in that work is identified or, even if one or more of them is identified, none

is located despite a diligent search for thght-holders having been carried out in good faith.
Remarkably, uike whereas (17) and Articld2) of theOWD the Portuguese provision does not
clarify that where there is more than one copyright owner, and not all copyright owners have been
identified or, even if identified, located after a diligent search has been carried out, the work may
only be used provided that the copyright owners that have been identified and located, have, in
relation to the rights they hold, authorised the relevant entitiesrésort to the orphan works
exception?’3

Subjective and Objective Scope

In regards of thesubjective scop@f the application of the orphan works exceptidhrticle 1(1) of

the OWDwas implemented by Article 2 of Law 32/2015, 24th April which modified Article 75 of the
Portuguese Copyright Codarticle 75 of the Portuguese Copyright Code now states that libraries,
educational establishments, museums, archives, film or audio heritagtitutions and public
service broadcasting institutions (hereinaftérelevant entitie§) can make use of the orphan works
exception, in the context of their public interest goals, such'thg, right to access information,
education and culture, ingtling the enjoyment of intellectual produ¢t§ he Portuguese provision

is more detailed, in this context, than tl@WDas it provides concrete examples of public interest
aims. It specifies that the orphan works exception may be invoked by the relevttiéemwhere

272 A link to its text is available dtttps://dre.pt/application/conteudo/67072250(No English translation
available; last visited, 15 June 2017).

213The Portuguese provision does not clarify that national provisions on anonymous or pseudonymous works
are not affected by the implementation of the OWD. It could be argued that such clarification was
unnecessary. The paternity right entitles the authordimand that their name appears on all copies of the
work and whenever the work is performed (Articles 9 (3) and 56 (1) of the Portuguese Copyright Code) or to
demand that their name is not mentioned, that is, to remain anonymous (Article 30 (1) of tihegBese
Copyright Code). Furthermore, since the paternity right is inalienable andvadrable, where an author
chooses to remain anonymous they do not relinquish such right, but rather choose not to exercise it. They
may, at any time, reveal their idehfiand establish their claim to authorship of the work, in line with Article

15 (3) of the Berne Convention (Article 30 (2) of the Portuguese Copyright Code).
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they aim to facilitate, inter alidthe right to access information, education and culture, including
the enjoyment of intellectual products

Concerning th®bjective scopeof the application of the orphan works exceptiduticle 1(2) of the
OWDwas implemented by Article 3 of Law 32/2015, 24th April which added Articke @6the
Portuguese Copyright Coderticle 26A(2) covers the following categories of works in connection
to the orphan works exception: (i) books, flyers, newspapetsngls, magazines or other writings,
contained in the collections of libraries, educational establishments or museums, publicly
accessible, as well as in the collections of institutions in charge of film or audio heritage; (ii)
cinematographic or audiovisii works and phonograms contained in the collections of libraries,
educational establishments or museums, publicly accessible, as well as in the collections of
institutions in charge of film or audio heritag; (iii) cinematographic or audiovisual works and
phonograms produced by publgervice broadcasting organisations up to 31 December 2002 and
contained in their archivesActually, his provision differs from Article 1(2) of tf@WDin four
elements. Firstly, nlike the list contained in the Directiythe Portuguese list is not exhaustive. It
only provides examples of works that may be covered by the orphan works excepegaondly ti
expressly include$lyers  category of workswhichis not mentioned in theOWD Thirdly, ulike

the Directive, the Portuguese provision does not refer to wdiikst published in a Member State

or, in the absence of publication, first broadcast in a Member Staié to works ‘published or
distributed in a Member Statéslhat is, he Portuguse formula does not encompass broadcasting.
This view is corroborated Mirticle 6(1) of the Portugese Copyright Code which contains a clear
definition of ‘published work . F inlike thdOWD thaiPortuguese provision does not require
the work to besubject to a certain act for the first time in a Member State. This does roairdc

with the spirit of Wheread 2) of the Directive which invokéseasons of international comityo
justify that requirement.

Possible Use of Orphan Works

Article 6 of theOWDwas implemented by Article 3 of Law 32/2015, 24th April which maodified Article
75 of the Portuguese Copyright Codks to the permitted usesfor orphan works under the
implementing legislation of Portugal, Article 7§(B)permits the reproduction anchaking available

to the public of orphan works, for purposes of digitising, indexing, cataloguing, preservation or
restauration, as well as acts functionally connected theréts.a matter of fact,ie Portuguese
provision is more specific than the Dirsgtas, on the one hand, provides a list of preliminary acts
that may be executed in order to facilitate the full operation of the orphan works excepdioa,

on the other hand,tiprovides examples of aims that are deemed of public interest by stétmig

the orphan works exception can be invoked where the relevant entities facilitate, alia, ‘the

right to access information, education and culture, including the enjoyment of intellectual products

Thecrossborder searchwasruled by the provigin of Article 3 of Law 32/20184th April which
added Article 26A to the Portuguese Copyright Codie line with Wheread 5) of the Directive, to
avoid duplication of search effa} Article 26A(5)-(6) of the Portuguese Copyright Code sets out
that: (i) where the first publication or dissemination of a work is carried out in Portugual, a diligent
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search carried out in good faith must take place in Portugal; (ii) where cinematographic or
audiovisual works as well as phonograms produced garoduced by poducers with headquarters

or habitual residence in a European Union Member State, a diligent search carried out in good faith
must take place in that Member State, and (iii) where works that have not been published or
distributed but have made available the public with the consent of their copyright owners, a
diligent search carried out in good faith will take place in Portugal if the entity that made the work
available the public has its establishment in the countiglike Whereal5) of the Directivethe
Portuguese provisions does not go on to say thgjources of information available in other
countries should also be consulted if there is evidence to suggest that relevant information on
rightholders is to be found in those other countriedoweve, Article 26A(4) of the Portuguese
Copyright Code contains a nexhaustive list of sources, so that it could be argued that in harmony
with Article 3(4) of theOWD should there be evidence to suggest that relevant information
regarding copyright ownermay be found in other countries, sources of information available in
those other countries should also be consulted.

Among thediligent search report requirementsestablished by the implementing legislation of
Portugal Article 35) of theOWDwas implemated by Article 3 of Law 32/2015, 24th April which
added Article 26A to the Portuguese Copyright Cod®y and large, the Portuguese provisions do
not stray from Article 3 of the Orphan Works Directiviare precisely:

1. awork may only be considered an ogshwork and used to achieve aims related to the
publicinterest missions of the relevant entities, where a prior diligent search has been
carried out and recorded, all in good faith, by those entjtiés

2. relevant entities must maintain updated records oéihdiligent searches and regularly
provide the information in question to the National Library which is to manage a central
database containing that dafd®

3.  above referred records of diligent searches must be regularly and immediately supplied
to the EUIPQ including the following information: (a) the results of the diligent
searches that the relevant entities have carried out and which have led to the
conclusion that a work is considered an orphan work; (b) the use that the relevant
entities make of orphamworks; (c) any change of the orphan work status of works; and
(d) relevant contact information and any other appropriate informatiéh.

There are nmther requirementsbeyond a diligent search carried out and recorded in good faith
by the relevant entitis.

274 Article 26— A (3) of thePortuguese Copyright Code.

275 Article 26— A (7) of the Portuguese Cgpight Code. Article 3 (5) of the Directive mentions a «competent

national authority» which is, as per the Portuguese provisions, the Portuguese National Library.

276 Article 26— A (8) then specifies that the reference to the supply of information to thePBlUstems from

Article 3 (6) of the OWD. And the demand for regular and immediate updates can be found in Article 3 (6) of

the Directive too, which requires forwarding of the r
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Portugal has not adopted neithesoft-law instruments’” complementing the framework for
diligent search, noother regulatory schemeslealing with orphan works.

How to Carry Out a Diligent Search: General and Specific
Requirements

List of Sources

Article 26A (4) of the Portuguese Copyright Code, which was added to the Code by Article 3 of Law
32/2015, 24th April, containslast of sourcego be consulted when carrying out a diligent search.

This list is not exhaustive biltustrative. Since thelist is not exhaustive it could be argued that

additional sources should be taken into account before an assessment is made, but which ones
cannot be determined with certainty. In Portugal, a fair amount of the listed sources is not available

online and here is no guarantee that access will be provided to such sources by the entities that
manage the relevant records. Hence, it iIs not cl
terms.

Portuguese law foresedhat the relevant entities must maiain updated records of their diligent

searches and regularly provide the information at stake to the National Library which is to manage

a central database containing that d&f4. Since the law refersta  ‘ cent r al dat abase’
t o national database, the National Library decided to horeate isown database but to manage

the Portuguese elements of the EU Database. According to representatives of the National Library,
anything else would have amounted to an illogical duplication of efforts

There is degal depositrequirement in Portugal, stemming fromecreteLei n.° 74/82 de 3 de
Marco?’® According to Article 28\ (4) of the Portuguese Copyright Code, which was added to the
Code by Article 3 of Law 32/2015, 24th April, legal deposit isobriee sources to be consulted
when carrying out a diligent search in good faifthe National Library is in charge of the legal deposit
system?

277 The Society of Portuguese Authors (heedtar «SPA»), the largest collective management entity in
Portugal, advised its members, prior to the emergence of the OWD, to announce their intention to use an
orphan work and their willingness to pay for such use. This was meant to evidence diligengecahfaith.

No complaints were ever filed with SPA regarding misuse of an orphan work.

278 Article 26— A(7) was added to the Portuguese Copyright Code by Article 3 of Law 32/2015, 24th April.

279 See http://www.bnportugal.pt/images/stories/servicos/documentos/di7482.pdfast visited, 15 June
2017).

280 The relevant information can be found at:
http://www.bnportugal.pt/index.php?option=com_content&view=article&id=153&Itemid3&lang=en(last
visited, 15 June 2017).
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Presumptions

Presumptions of authorshipare admitted by the Portuguese Copyright Code. In Portuda, t
principle is that copyright vests in the creator. In the absence of an agreement to the contrary, the
author is the creator of the work and copyright vests in the creator of a work upon the act of
creation?®!In line with Article 15 (1) of the Berne Convient, there is a presumption that the author

is the person whose name appears on the work in the usual ma#tiene author may be identified

by name, pseudonym, or in another usual manfférWhere the name of the author of a
commissioned work does not appean the work in the usual manner, there is a presumption that
copyright vests in the commissioner of the wé#k.

As to presumptions ofright transfer, it worth mentioning that a film production requires the
authorisation of the ceauthors of the cinematoguzhic work and the authors of other works used

in the course of productio®® Where an author authorises, in an implied or express manner, the
producer to show the film in cinema theatres, there follows a presumption that the producer may
produce, distributeand show the film in cinema theatres, as well as subtitle or dub the relevant
texts (where the film is not Portuguese and in the absence of an express agreement to the contrary).
Where the producer is a broadcaster iihay also broadcast the film througtsiown channels.
Otherwise, the use of a cinematographic work requires the authorisation of the relevant adthors
Where an aubor authorises her/hisvork to be used for cinematographic purposes that triggers a
presumption, in the absence of any agreemtmthe contrary, that such authorisation amounts to
an exclusive one, which is presumed to last 25 y&ais addition, vhere a contract concerning
film production is concluded between performers and a film producer, the performers are
presumed, in the alence of any agreement to the contrary, to have transferred their rental right,
without prejudice to their right to obtain an equitable remuneration for the rertél

The value of these presumptions in the context of diligent searéh not apparent Such
presumptions are not excluded by Law 32/2015, 24th April, which implemented¥w® The
silence of the Portuguese implementing legislation on the subject, in addition to the fact that the
search required by the OWD must be both «diligent» and carried osg@od faith»may point to
possible relevance of such information.

Audio -Visual Works

Article 3 of Law 32/2015, 24th April added ArticleR62) (d) which covers works and phonograms
that have never been published or broadcast but have been made pultiodgsible by the relevant

281 Articles 11 and 27(1) of the Portuguese Copyright Code.

282 Article 27(2) of the Portuguese Copyright Code.

283 Article 28 of the Portuguese Copyright Code.

284 Article 14 (3) of the Portuguese Copyright Code.

285 Article 124 of the Portuguese Copyright Code.

286 Articles 68 (4), 125 (2), 127 {®), 129 of the Portuguese Copyright Code. The scope of this presumption
is thus more restrictive than that of Article bis (2) (b) of the Berne Convention.

287 Article 129 of the Portuguese Copyright Code.

28 Article 8 ofDecretoLei n.° 332/97de 27 de Novembro.
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entities with the consent of the copyright owners, provides that it is reasonable to assume that they
would not oppose the public interest uses carried out by such entities. Therecistudf date for
these works.

Audiovisual works havspecific rules concerning the authorship and right ownersirpPortugal.
Article 22 of the Portuguese Copyright Code designates -asittmrs of a cinematographic work:

the director, the author of the screenplay, the author of thmlogue and the composer of the
soundtrack, as well as the authors of the adaptation and dialogue where the original work is not
expressly created for cinematographic purpo$€s.

In addition, as outlined above, there are gengredsumptions on the transfeof right ownership
in the case of cinematographic works.

There is anarket practicein Portugal according to which such rights are contractually assigned to
the producer.The Society of Portuguese AuthoBP@is trying to change this practice so thaghts
arelicensed rather than assignealhd successfully took a case to the Supreme Court in this context.
The Supreme Court clarified that permission should be obtained from the author for the various
types of uses and the author should establthe boundaries of such uses$?

Music

Article 2(e) of the Portuguese Copyright Code definesuaical worka s a musi cal cCompc
with or without words'’ According to Article 16(
people are involved in the créan of a work (whether or not musical), this work may be qualified

as a joint work (if divulged or published under the name of all contributors, independently of

whet her the authors’ contributions formeindepen:t
work (if organised under the initiative of a person or a legal entity and divulged or published under

their name).

Performers are defined in an open way, including actors, singers, musicians, ballet dancers and
others that perform literary or artistic arks in any manne#®! Article 178 (1) of the Portuguese
Copyright Code grants certajmerforming rights: broadcasting, communication to the public,
fixation, reproduction and making availablelowever, where a performer authorises the fixation of
their performances for broadcasting purposes, to a producer of cinematographic works or to a
broadcasting organisation, their rights of broadcasting and communication to the public are
presumed to be transferred to those entities, with a nRemivable, single and edmable
remuneration being paid to the performer, except for purposes of making available to the pliblic
Where a work, such as musical work, is subject to improvisation by a performer, spontaneously,

289 Article 22 does follows article 2 (2) of the Rental and Lending Rights Directive, which states that (i) the
principal director of a cinematographic or audiovisual work shall be considered as its author or one of its
authors and (i) Member States may provide for others to be considered asatstbors. It seems to establish

a closed list of beneficiaries.

205 preme Court, Case 593/08.4TVLSB.L1S1, 24th February 2011.

21 Article 176 of the Portuguese Copyright Code.

292 Article 178 (2) of the Portuguese Copyright Code.
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without preparation (example, freéorm jazamprovisations), but with authorisation of the relevant
authors, the resulting adaptation is qualified as a joint wis#k.

In Portugal there aro npresumptions of right transfefor musical works.

Phonograms

In line with Article 3 (b) of the Rome Convemtj Article 176 (4) of the Portoguese Copyright Code
states that gphonogramis a fixation of sounds of a performance or of other sounds. A phonogram
may be a recording of a musical work specifically created for a film.

Article 3 of Law 32/2015, 24th Apaitided Article 26A (2) (d) which covers works and phonograms
that have never been published or broadcast but have been made publicly accessible by the relevant
entities with the consent of the copyright owners, provided that it is reasonable to assurnihéya

would not oppose the public interest uses carried out by such entities. Therecigtodf date.

There is a specific rule concerning thight ownership of phonogramsArticle 176 (3) of the
Portuguese Copyright Code defines a producer of phonogasithe person or legal entity who first
fixes the sounds of a performance or other sounds. Phonogram producers are vested with certain
related rights on phonograms (reproduction, distribution, communication to the public, making
available) by Article 184f the Portuguese Copyright Code

There is no specifipresumption of right transfer to phonogram producers. As to commissioned
works and works made in the course of employment, in dlhsence of a specific provisiétf,a
general rule can be found irticle 14 (1) of the Portuguese Copyright Codgicle 14 (1) of the
Portuguese Copyright Code gives prevalence to contract, stating that where a work is commissioned
or made in the course of employment, copyright ownership is dictated by the relevestagnt.

In the absence of a contract, Article 14 (2) of the Portuguese Copyright Code, presumes that
copyright ownership vests on the creator. This igrés et de iurggresumption, that is, conclusive

or irrebuttable. Article 14 (3) of the Portuguesepgnght Code adds that such presumption does

not apply where the name of the creator does not appear on the work in the usual manner, in which
case one has to presume that copyright vests on the commissioner or employer. However, given
that Article 30 of he Portuguese Copyright Code grants the author awaivable right to reveal

their identity at any point in time, one has to conclude that the presumption contained in Article 14
(3) of the Portuguese Copyright Code is rebuttable.

Bigmusiclabels producghonograms in accordance to standard contracts and report back on sales

to the Society of Portoguese AuthoiSRAevery 6 months. Anarket practicein Portugal dictates

that big labels are not assigned more than 50% of execution rights but may get farimthe

context of mechanical rights. Small labels are licensed on a case by case basis and have to pay in
advance for phonogram production.

293 Article 16 (2) of the Portuguese Copyright Code.
294 Such as Article 174 regarding reporters Article 165 (2) in connection to photographic works
commissioned or made in the course of employment.
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Instead, it is it not a common market practice in Portugal that the author of a novel assigns their
copyright toa publisher which then further licenses its use to makeatédio-book.

Additional Information Useful for the Diligent Search

As part of the additional information, in terms ofegister for anonymous and/or pseudonymous
works, SPAnaintains a register fosuchworks but it only pertains to its members. Very few of its
members have ever requested anonymifthe National Library has its own register of authors,
where connections can be made, where available, to pseudonyms.

Whereas thee is nhodatabase for works that had been subjectaothorship or rights ownership
disputes SPA maintains a register of works that were subject to authorship or right ownership
disputes and of changes in their status, where applicable. Where thereispatel SPAuspends

the attribution of royalties until the issue is resolved. WHasth parties are SPA membe&PA tries

to settle the dispute through mediation.

In regards bthe register for companiessuchrecordsare kept by RegistaComercialvhich s runby
Instituto dos Registos e do Notaria#®Thisis apublic-sectorentity, endowed with administrative
autonomy, which executes and supervises compliance with state policy regarding registration and
notary serviceg® It also contains information ooompany mergers or bankruptcy arrangements

As for aregister on the transfer of copyrightdnspeccaeGeral das ActividadeSulturaiskeeps a
register of (i) titles of works, (i) facts leading to the creation, transfer, encumbrancealtetation

or extinction of copyright, (iii) literary or artistic names, (iv) titles of unpublished works, (v)
encumbrances on copyrights, (vi) copyrigbtated mandates, (vii) lawsuits aiming to create,
acknowledge, modify or terminate a copyright, (viii) lawsuitsiagrto change, annul or cancel a
copyrightrelated record, (ix) court decisions pertaining to (vii) and (Mii3peccaeGeral das
Actividade<Culturaistakes the view that copyright owners museate, submit and amend, when
required, the above referretecords?®’ In practice, most copyright owners tend to not comply with

the above requirement. SPA maintains a register on the transfer of copyrights as regards its authors.

There is not a generakgister on the on the buying and selling of backtaloguesof copyright
protected waks and/or neighbouring rightsn PortugalHowever SPA maintains a register on the
buying and selling of baatatalogues in connection to its members.

As for thepublic service broadcasterthat exist in Portugalpublic broadcashg is based on a
concession system, rather than a register or licensing one. Ahtment,there is one single entity
(Radio e Televisdo de Portuga) B charge of both TV and radio public broadcastfi¢n terms of
collective management, SPA entersamtract with broadcasters every year which covers their full
repertoire in connection to musical works. Literary, dramatic and cinematographic works are not,

2% Seehttp://www.irn.mj.pt/sections/irn/a_registral/registecomercal/index/ (last visited, 15 June 2017).
2% Data may be accessed on PORDATA at: http://www.pordata.pt/Subtema/Portugal/Emp8dgagast
visited, 15 June 2017).

27 Information may be found dtttps://www.igac.pt/formularios(last visited, 15 June 2017).

2% The relevant legislation may be found litp://www.gmcs.pt/pt/servico-publico (last visited, 15 June
2017).
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inter alia,covered by such contract. The amount to be paid by broadcasters is set yearly and may
thus vary. Payment occurs every 3 months. Note that public service broadcasters are not given
better treatment than commercial ones.

Portugal has nmther regulatory schemean place dealing with other relevant lsject matter of
digitization.
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ROMANIA

Implementa tion of the Orphan Works Directive: Background

In Romania, the @D was implemented bymending nationatopyright law through.aw No 210
adopted onJuly 21 2015 (hereinaftethe "Implementing Law'}*® which added Articles 1122128
to the Law No. 8/1996 ooopyright and neighharing rights (hereinafter, théCopyright Law")

Subjective and Objective Scope

According to Article 1123 Pageaphl ofthe Copyright Law as supplemented by the Implementing
Law, the organizations that can make use of the orphanke/@xception are: publicly available
libraries, educational establishments and museums, as well as archives, film or audio heritage
institutions and publieservice broadcasting organizatioffhis means thathe subjective scopef
application of the Implementing Law and the subjective scope of application ddWiBare the

same.

Concerninghe objective scopeof the application of the orphan works exceptiorgcarding to
Article 1122 Paragraph 2 of the Copyright Law as suppiédeby the Implementing Law: "[t]he
orphan work status is attributed to the following works and phonograms which are protected by
copyright and which have been glighed for the first time in a Membeit&e or, in the absence of
publication, first broadcat in a Member tate:

1. works published in the form of books, journals, newspapers, magazines or other
writings contained in the collections of publicly accessible libraries, educational
establishments or museums as well as in the collections of archives or of film or audio
heritage institutions;

2.  cinematographic or audio visual works and phonograms contained in the collections of
publicly accessible libraries, educational establishments or museums as well as in the
collections of archives or of film or audio heritage institutions

3. cinematographic or audiwisual works and phonograms produced by pubécvice
broadcasting organisations up to December 31st 2002 and contained in their archives;

4.  works and phonogams mentioned under paragraphs-13. above, which have never
been piblished or broadcast, but which have been made publicly accessible by the
organizations referred to in Article 1123 Paragraph 1 with the consent of the right
holders, provided that it is reasonable to assume that the right holders would not
oppose the useseferred to in Article 1123 Paragraph 1

5.  works and other protected subjechatter that are embedded or incorporated in, or
constitute and integral part of, the works or phonograms refdrte in paragraphs 1.
4.above.

299 The Implementing Law is dlable, in Romanian,
athttp://www.orda.roffisiere/2015/Legislatie/Lege_8 1996 _ultima_maodificare_9%20nov_2015.pdflast
visited, 15 June 2017). Thererio official English translation of the Implementing Law.
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As such, the objective scope of dipption of the Implementing Law and the objective scope of
application of theOWDare the same.

Possible Use of Orphan Works

The permitted usesrecognised byArticle 1123 of the Copyright Law do not differ from those
contained in Article 6 of the OWB«cordingto Article 1123 of the Copyright Laasamendedby

the Implementing Lawthe use of the orphan works or phonograms by publicly accessible libraries,
educational establishments or museums, as well as by archives, film or audio heritage institutions
and publieservice broadcasting organizations, to achieve aims related to their public interest
missions, is permitted:

- to makethe orphan work or phonogram available to the public;
- to reproduce for the purposes of digitisation, making available, indexing, cataloguing,
preservation or restoration.

Theseorganisations use an orphan work only in order to achieve aims related to theirjnitbliest
missions, in particular the preservation ofetlmestoration of, and the provision of cultural and
educational access to, works and phonograms contained in their collection.

The organisations may generate revenues in the course of such uses, for the exclusive purpose of
covering their costs of digifisg orphan works and making them available to the pufilielaw is

without prejudice to the freedom of contract of such organisations in the pursuit of their public
interest missions, particularly in respect of pulpiivate partnership agreement3heright holders

that put an end to the orphan work status of their works or phonograms are entitled to a fair
compensation for the use that has been made by the organizations of these works or phonograms
The fair compensatiors determined by taking into aount the number of copies/ replicas ofgh
respective work or phonogram.

In terms of ruling orcrossborder searchunder Article 1124 Paragraph 3 of the Copyright Law, as
supplemented by the Implementing Law,'there are any clues that relevant inforti@n regarding
the right holders may be found in other countries, the available sources from thaser@s shall

al s o b e Thisgavisidn doesdnot differ fronArticle 3 Paragraph 4 of the OWD.

As fordiligent search report requirementsstablisked by the implementing legislation of Romania,
Article 1124 of the Copyright Law, as supplemented by the Implementing Law, states that for
establishing the orphan work status, the beneficiaries make sure that for each individual work or
phonogram a good fth and diligent search is undertaken, by searching the appropriate sources for
each works or phonograms categories. The diligent search is mandatorily made prior to the use of
the work or phonogram. Furthermore, pursuant to Article 1124 Paragraph 1GdEapyright Law
as supplemented by the Implementing Law, the organisations maintain records of their diligent
searches and provide to ORD®ficiul Roman pentru Drepturile de Auttire Romanian Copyright
Office):

1. the results of the diligent searches thiie organisations have carried out and which have

led to the conclusion that a work or a phonogram is considered an orphan work;
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2. the use that the organ&tions make of orphan works;
3. any changef the orphan work status;
4. the relevant contact informatio of the organisation concerned

Article 1124 Paragraph 10 of the Copyright Lws,does not differ from Article 3(5) of th@WD.

Thereare noother requirementsbeyond those of a diligent search, its documentation and the
communication of this informatin to the supervisory authority.

Romania has not adoptesbft-law instrumentscomplementing the framework for diligent search,
nor other regulatory schemeslealing with orphan works.

How to Carry Out a Diligent Search: General and Specific
Requirements

List of Sources

The Implementing Law providesliat of sourcessimilar to the list provided in the Annex to the
OWD.However, the General Director of ORDA has adopted Decision No. 21/2016 regarding the
appropriate sources to be consulted for each categinyorks or phonograms for determining the

orphan work status. This decision provides the f
work or phonogram status, the beneficiary institutions have the obligation to undertake a diligent

search in good fth, by consulting the appropriate sources for each category of work or phonogram,

in order to obtain information | eading to the id
Thecultural institutions are deemed to be sufficiently diligenthéy search all the sources in the
exhaustivelist. Nevertheless, the abowaentioned decision does not exclude the possibility of

searching other sources as well.

Romania foresees the establishment afational databasebut is not operational yet.

Pursuat to Article 1 Paragraph 1 of the Law No 111/1995 onlédgal deposito f d o c uhme nt s, ‘
legal deposit represents the intangible fund of the pati a | movabl e cThdse ur al h €
documents are subject to a legal requirement for transmission, in tasg are produced in

Romania, or, if those documents are produced in third countries by Romanian legal persons or done

for such legal persons, irrespective of the fact that such documents are to be broadcast in Romania

or abroad. The legal deposit doestmeceive specific refrences in the implementation of the OWD

save for the ones concerning the sources to be consulted during the diligent sEaecRomanian

institution in charge of the legal deposit is the National Library of Ront&hia.

300 The National Library Catalogue is availablehdtp://alephnew.bibnat.ro:8991/F(last visited, 15 June
2017).
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Presumptions

In Romaniapresumptions of authorshipare contained imArticle 4 Paragraph 1 of the Copyright

Law which states that [u]htil proven otherwise, the person under whose name the work was first

disclosed to the public shall be presumed to be the autherd o fAs cbncerns the presumption

of right ownership Article 148 Paragraph 5 of the Copyright Lstates that [u]ntil proven

otherwise, it shall be presumed that the exclusive rights signaled, according ts#ges, by the

symbols mentioned in paragpa (37°* and (45°? or by the notices provided for in Article 103

and Article 10624 exi st and belong to the persons who ha\

As topresumptionsof right transfer, the Romanian Copyright Law provides the following:

1.  ‘[iln the case of transfeof the right of reproduction of a work, it shall be presumed
that the right of distribution of copies of that work has also been assigned, with the
exception of the right of importation, unless otherwise provided by conty¥et

2. ‘[tlhrough the contracts coriuded between the authors of the audio visual work and
the producer, unless otherwise provided, it shall be presumed that they assign to the
producer, with the exception of the authors of the specially composed music, the
exclusive rights with respect the use of the worlas a whole, provided for in Article
13 as well as the right to authorize dubbing and subtitling, in exohasfgan
equitable remuneratioh®"’

%0 The authors and other owners of rights or owners of
have the right to register on the originals or authorized copies of the works a notice of reserved exploitation,

signaled according to the usageigihts consisting of a symbol represented by the letter C, in the middle of a

circl e, accompanied by their name and the place and vy
302 ‘producers of sound recordings, performers and other owners of the exclusive rights of preducer

performers referred to in this law shall have the right to register on the originals or authorized copies of the

sound or audievisual recordings or on the box or sleeve containing them, a notice of reserved exploitation,

signalled according to the ages, rights consisting of a symbol represented by the letter P, in the middle of a
circle, accompanied by their name and the place and vy
303‘In the case of the reproduction and distribution of sound recordings, the producer Ehalhtitled to

specify on their physical medium including on covers, boxes and other physical packaging material, in addition

to the mentions on the author and performer, the titles of the works, the year of the first publication, the
trademarkaswellas he name and denomination of the producer .’
304In the case of the reproduction and distribution of his own awdiual recordings, the producer shall be

entitled to specify on their physical medium including on covers, boxes and other physical packatgirigl,m

in addition to the mentions on the author and performer, the titles of the works, the year of the first

publication, the trademark as well as the name and denomination of the producer.’

305 Article 40 of the Romanian Copyright Law.

36 The usoik gives risato distinct and exclusive economic rights of the author to authorize or to

prohibit: (a) reproduction of the work; (b) distribution of the work; (c) import for trading on the domestic

mar ket, of copies of t heenty@)mrental oféhd workw(e) teriding ohtlee warkit hor * s
(f) communication to the public, directly or indirectly, of the work, by any means, including by making the

work available to the public, in such a way that members of the public may access themgtace and at a

time individually chosen by them; (g) broadcasting of the work; (h) cable retransmission of the work; (i) making

of derivative works.’

307 Article 70 of the Romanian Copyright Law.
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3. ‘[u]lnless otherwise agreed, a contract for the use of a computer program shall assume
that: (a) the user has been granted the rerclusive right to use the program; (b) the
user may not transfer the right to use the program to another per¥8itransfer of
the right to use a computer program shall not imply trarsdlso of the copyright in’jt

4.  ‘[tlhe economic rights in a photographic work created under an individual employment
contract or commission contract shall be presumed to belong to the employer or
commissioning party for a period of three years, unless otfiee provided in the
contract®%%:

5.  ‘[u]nless otherwise provided, the performer who has taken part in the making of an
audiovisual work, of an audiovisual recording or of a sound recording, shall be
presumed to have assigned to the producer thereof, for an equitable remuneration,
the exclwssive right to use his performance thus fixed, by reproduction, distribution,
import, rental and lending?°

The presumption of authorship may haveraue in the context of the diligent searcim case the

person under whose name the work was first made labdé to the public is known. In such case,

until the contrary is proven, the author of the work is deemed to be known. These presumptions

are deemed to be legal and relative, meaning that the contrary proof is allowed but such proof must

be made in courtAs such, both the proof of the fact supporting the presumption and the contrary

proof must be made in accordance with Civil Proc
in court. A search via Google would not suffice as proof for inverting thegeggumption in court.

Audio -Visual Works

The Implementing Law does not stipulateyaut-off date for audiovisual works, regardless of the
fact thatOWDallows such possibility for each Membdat@.

Audiovisual works havepecific rules concerning thauthorship and right ownershijn Romania.
Firstly, according té\rticle 66 of the Copyright Law, [tlhe authors of an awd&ual work are the
director or maker, the author of the adaptation, the author of the screenplay, the author of the
dialogue, theauthor of the musical score specially composed for the au@tinal work and the
author of the graphic material of animated works or animated sequences, where these represent a
substantial part of the work. Still, in the contract between the producer @weddirector or maker

of the audioevisual work, the parties may agree to include other creators who have contributed
substantially to the creation of the work as authokéoreover, underArticle 94 of the Copyright
Law, ‘“[r]ecogni t i aegofnaighdouring rightsetalt be acoordedgo perfarmers
in respect of their own performances, to producers of sound recordings in respect of their own
recordings and to radio and television broadcasting organizations in respect of their own
broadcasts.’

308 Transfer of the right to use a computer program shall ngtlintransfer also of the copyright in it. Article
75 of the Romanian Copyright Law.

309 Article 86 Paragraph 2 of the Romanian Copyright Law.

310 Article 101 of the Romanian Copyright Law.
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In addition, pursuant to Article 70 of the Copyright Law, there are also ggmresaimptions on the
transfer of right ownershipin case of audiwisual works.Firstly, [b]y the contracts concluded
between the authors of the audio visual work and the producer, it shall be presumed that they
assign to the producer, with the exception of the authors of the specially composed music, the
exclusive rights with respect to these of the work as a whole, as well as the right to authorize
dubbing and subtitling, against an equitable remuneratibtareover, the authors of the audio
visual work as well as other authors of certain contributions to it shall retain all rights ieplagade
utilization of their own contributions, as well as the right to authorize and/or to prohibit utilizations
other than that specific of the work, in whole or in part, like the use of excerpts from the
cinematographic work for advertising, other thdar the promotion of the work, subject to
conditions of the present law."

Data concerning establishedarket practiceshat assign the economic rights and related rights to
film distributors are not available. Yemational @pyright Lawitself establishe a set of rules
governing the distribution of copyright work®?!

Music

The Copyright Law does not provide an extensive definition aftirgical work. However pursuant

to Article 7 of the Copyright Laviftlhe subject matter of copyright shall be omgil works of

intellectual creation in the literary, artistic or scientific field, regardless of their manner of creation,
specific form or mode of expression and independ
musical compositions with or with@awvords! Hence, under Romanian law, the musical works may

or may not include the accompanying words intended to be performed with the mosiase there

are several people involved the creation of a musical work, this work is consideredvask of

joint authorshipunder Article 5 Paragraph 1 of the Copyright Latvereas, pursuant to Article 6

Paragraph 1 of the Copyright Laja]‘collective work shall be a work in which the personal
contributions of the ceauthors form a whole, without it being pasge, in view of the nature of the

work, to ascribe a distinct right to any one of theamsthors i n t he whol davimpr k so ¢
regard to these two definitions, the Romanian legal literatif€onsiders that a musical work

comprising both music anlgrics, is deemed to be a joint works far as the authors of the joint

work are concernedhe copyright in a work of joint authorship shall belong to theacthors, one

of whom may be the main author as provided in this Law". As far as the authocoldetive work

are concerned, the copyright in a collective work shall belong to the person, whether natural person

or legal entity, on whose initiative and responsibility and under whose nammevbrk was created.

According to the Romanian copyright laperformers are actors, singers, musicians, dancers and
other persons who present, sing, dance, recite, declaim, act, interpret, direct, conduct or in any
other way execute a literary or artistic work, a performance of any kind, including performances of

311 Article 14 of the Copyright Law.

S2For t hi s pur preansthe salear any otheromanneér ofriransmittal, for a consideration or
free of charge, of the original or of copies of a work, as well as their offering to the public. Distribution right is
subject to exhaustion upon first sale or with the first transféé ownership of the original or of the copies of

a work, on domestic market, by the right holder or with his consent
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folklore, variety or circus performances or puppet shows. Given the use of the phrase "other
persons", the list comprising the holders of therforming rights provided in the legal provision is
open.

The Romanian Copyright Law does not provide any ruleresumption of right transfer to the
music producer once the musical work is completedr that copyrightsfelated rights are
automatically transferred tonusic produceswhen entering into an agreeemt with them.

Phonograms

The term phonogrami s d e f any fexationaegclusively of the sounds originating from the
interpretation or the performance of a work or from other sounds, or digital representations of such
sounds, other than under the forof a fixation incorporated in a cinematographic work or in any
other audio visual worké®® It is interesting to note thait is considered to be an audiddeo
recording or a videograrmany kind of fixation of an audieideo piece of work or any kind or ditxon

of a sequence of a moving images, accompanied or not by sound, whichever the method and the
base used for this fixation may b&?Given thisdefinition of the audio visual work, the soundtrack
accompanying a movie will be considered to be part ofahdio visual work.

The Implementing Law does not stipulate anyt-off date for phonograms to be covered by the
orphan work exception, regardless of the fact that the OWD allows such possibility for each member
state.

Article 103 Paragraph 2 of the Copyright Law introducespecific rule concerning the right
ownership of phonogramsSpecificallythe producer of a sound recording that has the initiative
and undertakes the responsibility for the organisation and finegaf the first fixation of the
sounds;s presumed to be vested by the default of the related rights on the phonogfam.

Even without concrete evidence, Romania appears to haweket practicesthat contractually
assigns the above rights to music labelsny&rsely, pursuant to the information provided by the
Association of Romanian Editpthe market practice that assign the rights of authors of a book to
publishers to an extent that includes the making oBamdio-bookis not commonly met in Romania
dueto the fact that the audio book production in Romania is very low.

313 Article 103 Paragraph 1 of the Copyright Law.

314 Article 106 Paragraph 1 of the Copyright Law.

315 Under Article 92 Paragraph (1) the mtacer of sound recordings shall have the exclusive economic right
to authorize and prohibit: a) the reproduction by any means and in any form of his own sound recordings; b)
the distribution of his own sound recordings; c) the rental of his own sound déugs; d) the lending of his

own sound recordings; e) the import for trading on the domestic market, of legally made copies of the work
of his own sound recordings. f) the broadcasting and communication to the public of his own sound
recordings, except thee published for commercial purpose, case in which he is entitled to an equitable
remuneration; g) the making available to the public of his own sound recordings in such a way that members
of the public may access them from a place and at a time indilidadlosen by them, h) the cable
retransmission of his own sound recordings.
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Additional Information Useful for the Diligent Search

As part of the additional informatiorgbsenta register for anonymous and/or pseudonymous
works, ORDAoperates,pursuant to Article @7 Paragraph 3 and Article 148 Paragraph 1 of the
Copyright Law, the national registry for private copies and, respectitheynational registry for
works.

Furthermore, pursuant to Article 3 of the Government Ordinance No. 25/ January 26th 2006 on the
strengthening of the administrative powers of the Romanian Copyright Office, @RBrAaintains

and operates the national registry for phonograms, the national registry for computer programs,
the national registry for videogramand the national registrfor multipliers.However, there is not

a database for works that had been subject aathorship or rights ownership disputesnor a
register on the transfer of copyrightsjor aregister on the buying and selling of badatalogues

of copyright protected wrks and/or neighbouring rights.

Theregister for companiess managed by the Trade Registry National Office, which is a public
institution, having legal personality, subordinated to the Romanian Ministry of Ji$tifiee Trade
Registry National Offiagses a portal where various information on the legal status of the Romanian
companies may be accessed onlfhe Information on companymergers or bankruptcy
arrangementsis also available on the online portal operated by Twade Register National Office.

Thepublic institution that managepublic service broadcasteri® Romania is the National Audio
Visual Courit(CNA.2'® Pursuant to the latest statistics available, as of May 26th 2016, the number
of public broadcasters (i.e. companies licensed for TVradi broadcasting) rises up to 288 TV
broadcasters and 179 radio broadcast&s

Other regulatory schemare putin placeto deal with other relevant subject matter of digitization

in RomaniaFirstly, it appears th&overnment Decision no. 1676 of Decaanh0" 2008 approving

the national program for digitizing national cultural resources and creating the Digital Library of
Romania. Pursuant to the information provided by the representatives of the National Library of
Romania, the national program forgitizing national cultural resources and creating the Digital
Library of Romania hast been implemented due to lack of funds. However, the representatives
of the National Library of Romania managed to create the National Digital Library comprising works
that are no longer subject to copyrightloreover, the Government Decision no. 593 of Jurie 8
2011 on the organization and functioning of the National Institute for Heritabeduties of the
Institute include acting as a national aggregator in the inm@etation of the National Program for
digitizing national cultural resources and creating the Digital Library of Romasart of the
European digital librargalled Europeanamaintaining the interface between content providers
namely public instittions or other organizations holding cultural resources and technical services
managinghe program atEuropeandvel.

316 Seehttp://www.onrc.rof/index.php/ro (last visited, 15 June 2017).

317 Seehttps://portal.onrc.ro/ (last visited, 15 June 2017).

318 The official website of CNA is availabletdtp://www.cna.ro/ (last visited, 15 June 2017).
319 Seehttp://www.cna.ro/Situaii-privind-licen-ele,6771.htmi(last visited, 15 June 2017).

131


http://www.onrc.ro/index.php/ro
https://portal.onrc.ro/
http://www.cna.ro/
http://www.cna.ro/Situa-ii-privind-licen-ele,6771.html

Acknowledgments

The authors thank experRazvanDincafor his precious support and input in regards of the
information on how the OrphaWorks Directive was implementedRomaniaandand how diligent
search works in this country

132



SLOVAKIA

Implementation of the Orphan Works Directive: Background

In Slovakiathe OWDwas implemented bgmendingthe nationalcopyright law throughhe ActNr.
185/2015(hereinafter,the CopyrightAct). The law was enacted on 1st July 2@l published on
5th August 2015%.

Subjective and Objective Scope

Concerninghe subjective scop@f the application of the orphan works exceptiohetorganizations
that are beneficiaries of the exceptioare enumerated in a closed list in Section 51gfXhe

CopyrightAct and are'libraries, archives, museums, schoolsorsby at ut or i |y defined
The provision contains a footnotat linksto the definitond “ st at utory deposita

defined in ®ction 35 of Act. 40/2015 ColAgdiovisual At The referred provision defines
“statutory de p o sdricabrogdtasteesithishneludes pghe rlyi pebliservice
broadcaster in SlovakiERTVS)nd the Slovak Film Institute. Other institutions (i.e. libraries,
archives, museums, schools) are not specified more closely in the proleésieimg doubts as to the
interpretation of the beneficiaries that do not coincide with those considered undeclért(1) of
the OWD The subjective scope of the orphan works legislatidhus definitely lessclear and less
open than the provision in Article 1(1) of the Directive Whi | e t he Dpubligyct i ve
accessible libraries, educational establisimseand museums, as well [by] archives, film or audio
heritage institutions angublics e r vi ¢ e o rthp &lovakslegislatian rirsits the application
only to institutions, and in case of film/audio heritage institutions, this is limited tdyoone
institution, the Slovak Film Institute.

In regards of theobjective scopeof the application of the orphan works exceptiohgtobjective
scope of Slovak legislation is specified in Sectioofiie CopyrightAct. The 8ction states that
“1 i t e rsaxprgssed im wrkten form, particularly bogkmagazine, newspapes, musical work
expressed in written form and audiovisual works, which are deposited Wwiheficiary
organizationdalls under the category of orphan works. In comparison with the Arli¢2¢of the

(

Directivet he Sl ovak provision ment i owhde thesaware inat a | wor k

explicitly stated in the Directivalith regards to works embedded or incorporated into orphan
works, thesealsoare to be regarded as orphan wor&agcording to Section 1lof the Implementing

Act, in line with Artide 1(4) of theOWD Phonograms are also included and can be used in
compliance with the orphan works provisions. Although phonograms are not mentioned explicitly
in the Section 10, a later provision (Section 115) states that Sectiaisdfpplies to phonogram

in line withthe OWD.

320 Zakon ¢ . 185/ 2015 Zhb. z sée. httgsVvaww.s\Blek.Skjpravn@ut or s ky z

predpisy/SK/Zz/2015/185No English translation, last visited, 15 June 2017).
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Possible Use of Orphan Works

In Slovakia,hte permitted usesfor orphan worksare incorporated as an exception in Sectionobl

the CopyrightAct Permitted uses includmakingavailableand reproductionfor the purposes of
digitisation, indexing, cataloguing, preservation, restoration or making available. These uses
correspond to the permitted uses enumerated in Article 6 of @&D.

In terms of ruling orcrossborder searchthe provision ofArticle 3(4)of the Directive has been
implemented by introducing Section 10(2)(d) of theCopyright Act However, the Slovak
implementation appearso be different from the Directive in a significant manner. Whitee OWD
requires the organization to consult sources of information available in other countriesattomal
implementationbroadens the consequences of evidence suggesting that relevant information on
rightholders is to be found in other countriddnder the Sivak provisionif such evidence exists,
the diligent search is supposed to be carried in countries where such information are to be found.
In other terms while theOWD only requires consulting source from other countidsgen there are
clues that relevaninformation regarding the righholdersmay be found in other countrieshe
Slovak implementation requires carrying out diligent search in the other countrigs.is another
point where thenational implementation differs from th©WD.

TheSlovakdiligent search report requirementsre enumerated inSection 51(5) othe Copyright
Act.In particular, beneficiargrganizatiors areobliged to provideo the Sbvak National Library, as
the competent national authority

1. the results of the diligent searcheghich have led to the conclusion that a work or a
phonogram is considered an orphan work;

2. the information about how the orphan works has been used

3. anyinformationconcerning thestatus of used orphan works

4.  organization's contact information

Whereas here are slight textual differensdetween the wording irthis Section andrticle 3(5) of
the OWD, these are however negligible and meanings of both provisions are comparable. The
national provision therefore does not differ from the Article 3(5) of @aD.

There are noother requirementsbeyond those of a diligent search, its documentation and the
communication of this information to the supervisory authority.

Slovakia has not adoptesbft-law instrumentscomplementing the framework for diligent seatch
while it does haveother regulatory schemesince theSlovak Copyright Act contains an extended
collective licensingnechanism According to Section 86f the Copyright Actcertain collective
management organisations are permitted to offer licenses ® wserks (e.g. the organizations are
permitted to issue licenses for jukeboxes, live performance of literary works, broadcasting, lending
and renting, making available and retransmission) even if the-tigltter is not their member or is

not contractuallyrepresented by them. In theory, this scheme does not exclude orphan works from
its application. However, it is naertain how the use o$ection 80 to license orphan works would
workin practice.
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How to Carry Out a Diligent Search: General and Specific
Requirements

List of Sources

In Slovakia, théist of sourceshas been included as an annex (Appendix Nr. 1) to the Copyright Act.

The Appendix is titled “List of information sour
a minimal range of saue which should be consulted. Actually, the list is an identical copy of the

Annex inserted within the OWD. This means that the implementing legislation contains only
categories of sources that should be consulted, but particular sources are not lisisdedves

doubts with regards to range of particular sources which should be consulted for a specific diligent

search.

Quite obviously, as no list of specific sources existslist of categories of sourcés intended to

be illustrative. Not only, the explanatory not¢ o t he Copyri ght ®olyaaf fir ms
minimal enumeration of mandatory sources. If a source refuses to provide information or requires

a reimbursement of reasonable costs in amount which the organization is not@plevide, this

is not considered a failure to adhere to the conditions of diligent search, if the izagém acts so

i n a g o bkedwisk, ahie explanation note to the Appendix also states that the list is only
“mini mal ” . Ther eésdor, egre pretisely, eatedoeiesd pf sairces)rbeyond those

stated in the Appendix should be consultdthelist of sources is intended to be illustrative and the

diligent search procedure in Slovakia puts more emphasis on the good faith &pect.

Slovakh does not provide for establishment of rmational databasefor orphan works. The
information communicated to the Slovak National Library must be promptly reported by the
supervisory authority to EUIPO in order to be published in the European Database.

Leal depositrequirements are stated in Act Nr. 212/1997 Coll, Act on mandatory deposit of copies
of periodical publications, neperiodical publication®¥?and audievisual works?Other than being
mentioned as one of the sources for diligent search, thelldgaosit does not receive any other
specificreferencewithin the orphan work legislatian

Presumptions

In Slovakiaa presumption of authorshipis declared in Section 13(8f the Copyright ActThe
provi si on s atad persontwhosd nanaerorysurname (or both) are stated on the work

321|1n general, the recommendation of the Slovak National Library is to consult more relevant and important
sourcesfirst (e.g. legal deposit register of Slovak National Library) and then other sources according to the

specifics of a particular search.

822 \ith regards to literary works, both periodical and rperiodical publications are subject to mandatory

deposit of acopy. Depending on the type of publication, these have to be deposited with Slovak National

Library and number of other major Slovak libraries.

323 Copies of audiwisual works have to deposited with Slovak National Library, University Library Bratislava,

S ovak Film Institute and Slovak Library of Matej Hr ek
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or in relation to work in a way in which authorship is usually indicated, is presumed to be the author

of the work, unless such presumption is rebutted. The same applies also to sisattere the

authorship is indicated by pseudonym, if there are nodoubt®aut t he i den.tThet y of t
presumption therefore benefits natural persongither identified by their real name or pseudonym

—which are inscribed somewhere on the wdekg. book cover) or in a relation to the work in a way

which makes it clear that the inscription is meant to identify the author.

The presumption of authorship can havaluein the context of diligent searchasit increassthe

legal certainty of the aganizations exercising the diligent search, because they are protected in case
the name stated on the work / in relation to the work would not correspond to the name of the
author. Looking at Slovak law, it l|ard to make a generalisation about generahishes and
rebutahlity of the presumptions. The Copyrightt&learly states the required levetaded to rebut

I.-

the presumption $ unless the opposite [of therpe s umpt i on|] c anThiseneadse monst r

that the possibility of rebutting the presumptiovia a general internet search cannot be entirely
excluded, however it is debatable how much weight can Google searchihaebutting the
presumption. At the endhisshould be considered on a cabgcase basis.

Audio -Visual Works

The Slovak implemeation of the Directive does not containcut-off date for the audiovisual
works. Therefore, it seems this part of the Article 1(2)(c) has not been implemented properly into
Slovak law meaning that the orphan works regime could apply also te208& audbvisual works.

Besidegeneralauthorship presumptionsSectiors 83(1) and (2pf the Copyright Act introduces
specific rules concerningauthorship and right ownership of audiovisual work The first
presumption states that if a work is listed in thmternational Film Registg?* the author is
presumed to be the person recorded in the register as an author, unless such presumption is
rebutted3?® The second presumption, insteadfates that authors of audiovisual work are
considered to be the director,ughor of the script, author of dialogues and author of original score

(if the music was created specifically for the audiovisual work) and any other person, under the
condition that this person has contributed to the creation of the work with its intellactreative
activity. The provision does not state that this presumption can be refuted, therefore it should be
considered to be an irrebuttable presumptiét.

In addition, there is a rebuttabl@resumption on the transfer of rightownership from film
contributors to the producer in the case of cinematographic woBsuant to Section 86(1) of the
Copyright Actthe economic rights of authors of audiovisual works are to be executed by the
producer of the original of the audiovisual work oritytwo condiions are satisfiedFirst, the
producer has obtained a written confirmation to produce the origirfahe work from the authors,

and second,he producer and the authors have agreed upon a remuneration for the creation of the

324The Copyright Act here refers to the Treaty on the International Registration of Audiovisual Works.
325 Section 83(1) of the Copyright Athe presumption does napply, if the record in the register is contrary
to the Section 83(2).

326 Section 83(2) of the Copyright Act.
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audiovisual work and remunetian or the method of stipulating the amount of remuneration for
each particular use of the audiovisual wollkthe presumption is valid, the producer is considered

to have exclusive, unlimited license during the whole duration of the copyright to use the
audiovisual work or its parts in original version, dubbed version or with subtitles. This license also
includes possibility to sulicense or to assign the license to a third party.

There is not a propemarket practicethat contractually assigns the ecamic rights and related
rights to film distributors. In most cases, film distributor will be the entity actually exploiting some
rights to a given film, but at the same time the distributor might not hold all the economic rights,
only those relevant to hiactivity. This issue should be assessed on alogsase basis.

Music

There is no legal definition afusical workin the Slovakian Copyright Act. According to the leading
Slovak copyright scholarship, a musical work with accompanying works should be considered a
collective work, i.e. the music and the text are two separate works which are intended to be used
together. As there is no specific presumption with regards to authorship, the general rule applies
here3?’

As forperformingrights,t he Copyri ght Act defines performer as
performs an artistic performance by signing, acting, ipteting, reading or otherwise performing

an artistic work or traditional folk work, mainly singer, musician, conductor, actor, dancer or

artist.*?® From the wording of the provision it is clear this is an open list not limited to listed

categories of artig and in general any artist performing a work (even folklore work out of copyright)

is endowed withperformingrights.

While there is nogpresumption of right transfer,there is a presumption about management of
rights. Section 97(4) states that, if thegerio explicit agreement among performers of collectively
created performance (e.g. performances of orchestra, chorascd group etc.), the CopyrightiA
presumes there is a joint agent acting on behalf of the group and manpgifarmingrights of the
whole group, usually orchestra's conductor or the supervisor of the artistic group.

Phonograms

Aphonogrami s defined in as ‘recording of sounds perc
medium in which these sounds are record&d With regards to audiovisual work, the Copyright

Act states that ‘recording of sound component o
phonog am' As a resul t, Sl ovak copyright does not ir
%27UnderSection 13 of the Copyright Act, ‘“author is the n

328 Section 94(2) of the Copyright Act.
329 Section107(1) of the Copyright Act.
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Therefore, filmsoundtracks should be considered to be protected as a part of audiovisual work, not
phonogram3%

The Slovak implementation of the Directive does not contaioutoff date for phonograms.
Therefore, it seems this part of the Article 1(2)(c) has not begiemented properly into Slovak
law meaning that the orphan work regime could apply also to {2062 phonograms

Although there is npresumption ofright transferto phonogram producersherearespedfic rules
concerning the righbwnership of phonogamsunder Slovakcopyright law Fhonogram rights are,
indeed, initially vested with the producer of phonogra#h.

In Slovakiamnarket practicesassigning producer rights to music labels, or transferring the economic
rights of writers to publishers to also dmace the making ocfudio-booksare not an uncommon

way of dealing with phonogram rights among artists, but this assessment should be done on a case
by-case basis.

Additional Information Useful for the Diligent

As part of the additional informatiorin Slovakia there ar@ot databases containing copyright
information. This means that there is nategister for anonymous and/or pseudonymous works
nor adatabase for works that had been subjectaothorship or rights ownershiglisputes nor a
register onthe transfer of copyrights nor aregister on the on the buying and selling of back
cataloguesof copyright protected works andfmeighbouring rights.

In regards of theegister for companiesin Slovakiaampanies are listed in the Business Register,
which is managed by the Ministry of Justfé& As thereis no single physical facility for the register,

it is administered by district courts on the local level and on the highest level it is administered by
the Ministry of Justicdt alsoholds informatisn oncompany mergers or bankruptcy arrangements

Asfor public service broadcastershere is only one public broadcaster in SlovakiRTVS (Radio
and Television of Slovakia). TV and radio broadcasting were provided by separate entities (Slovak
Televisiorand Slovak Radio) until they merged in 2011 and formed RTVS.

There areother regulatory schems in placeto deal with other relevant subject mtgr of
digitization in Slovakia.The Copyright Actcontains an oubf-commerce works licensing
mechanisn®** The mechanism is built on the basis @fMemorandum of Understanding on Key

330 Musical score will not be considered a part of the film soundtrack but rather a standalone work, and thus

also protected under phonogram protection as a sound recording of musical work.

331 Producer is defined in Section 107¢®f t he Copyri ght Act as ‘person, who
production of the phonogram’

3321t is accessible online to anyone (also in Englishjtpt//www.orsr.sk/Default.asp?lan=e(ast visited, 15

June 2017).

333 The legal status of RTVS is governed by a separate legahacir. 532/2010 Coll., Radio and Television

of Slovakia Act. Before the merger, there were separate acts for Slovak Television and Slovak Radio (Act Nr.

16/2004 Coll., Slovak Television Act and Act Nr. 619/2003 Coll., Slovak Radio Act, respectively).

3%The details are stated in Section 12, under the tit]l
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Principles on the Digitisation and Making #afle of Outof-Commerce Work®*® Commercially
unavailable work is a published literary work, mainly Imokagazineand newspapes; that:

1. work's reproduction cannot be lawfully purchased (notwithstanding sedwamt buying)

2. the work is deposited in library, archive or museum

3. the work is recorded in the publicly available registry of commercially unavailable works,
which is administerethy the Slovak National Library.

The mechanism is also applicable to graphic works or other artistic works, if they are embodied
within a literary workThe proposition to include a work in the registry of commercially unavailable
works can be filed by aoye. Slovak National Library will then publish the proposition on its
website. Slovak National Library will include the work in the registnyn ithe three months
following the filling of propositionthe Slovak National Libragscertaineghat it is nd possible to
obtain a reproduction of the work by purchase even with reasonable effort and under ordinary
conditions andthe author did not object (in a written form) to listing the work in the regisiriie
author is entitled to requesthe withdrawal of the work from the registry any time after the work
has been listed in the registrit worth noting that he requirement to ascertain that the work
cannot be lawfully purchased resembiém diligent search. However, unlikbe diligent search,
there isno specificatiorof how to proceed in ascertaining the unavailability of the waoskich
therefore mostly depend on the practice tife Slovak National Librafj®
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335 Available at: http://ec.europa.eu/internal_market/copyright/owtf-commerce/index_en.htm

336 After the work is listed in the registry, it can be subjected to the Extended Collective Licensing (ECL) scheme
(regulated by Section 79 and 80). Under Section 80(b), which means that the CollectiveManagement
Organization (CMO) entitle issue ECL licenses can provide a license to use commercially unavailable work
in following ways-reproduction, making available or distribution.
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SPAIN

Implementation of the Orphan Works Directive: Background

In Spain, th@©WDwas implemented bymending thenational copyright aw (TextoRefundido de

la Ley de propiedad intellectualhereinafter, TRPLIThroughAct 21/2014 of November,4ater

amendedby the Royal Decree 224/2016 of May Rlereafeter* | mpl ement i nthe Legi sl a
original text ofTRPLWwasamendedby the introduction of Article37 bis,Additional provision n. 6

andTransitory Provision 121(2)%

Subjective and Objective Scope

In regards of thesubjective scop®f the application of the orphan works exceptidkrticle 37bisof

the TRPLIrefe r s publwly accessible educational establishments, museums, libraries and
newspaper | ibraries (“hemerotecas’”), as wel |l as
record libraries andilin libraries. The variation with theOWD is minimal €.g.,newspaper libraries)

and can be explained to keep some coherence with the organisations which benefit from the
limitations under Aricle37 TRLPAfwh er e “hemerotecas” are expressly
extent t hat they can be ¢ ons iO@e rmeahing“tHat shchar i e s”
newspaper libraries are publicly accessilitesir formal inclusion will hardly have any practical

difference.

Converselyniregards of th@bjective scopef the application of the orphan works exceptiohete
is no differencawith the OWD.The scope of Aitle 1(2) of the OWD has beerliterally reproduced
within the Spanish legal system.

Possible Use of Orphan Works
As forthe permitted usesfor orphan worksArticle 37bis4) TRLREfers to two permitted uses:

- reproduction for the purposes of digitisation, making available to the public, indexing,
cataloguing, preservation or restoratipand

- makingavailable to the public

In terms of ruling orcrossborder search Article 37bis TRLPI does not depart fromiélg 3(4) of

the OWD. The languag®f the Directives closely implemented at the end of paragrapbfBrticle

37bisas an obligatiori*® Moreover,Article 4(2) RD224/2016 formally implements i&te 3(3)of the
OWD, but it adds a couple of specific clauses that may have fattdn crosdorder searches:

337 A fully updated version of the TRLPI is availabletpt//www.boe.es/buscar/pdf/1996/BOEA-1996-8930

consolidado.pdfno English translation available; last visited, 15 June 2017).

338 Pprecisely, it statethat* wi t hout prejudice to the obdldblgiadtieon t o c o1
countries where there is evidence regarding the exist
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1. the diligent search will be carried out in the territory of the Member State of the
European Union of first publication or, failing publication, of first broadcast, except in
the case of cinematographic or audiovisual works whose producer has his headquarters
or habitual residence in Blember State, in which case the diligent search shbead
conducted in the Member State of its heguarters or habitual residence;

2. in the event that such cinematographic or audiovisual works have begmaztuced
by producers established in different Member States, the diligent search should be
conductedin each of those Member States;

3. in the case of works embedded or incorporated, the diligent search shall be made in
the territory of the Member State in which the search for those works in which they
are embedded or incorporated is being made.

Among thediligent search report requirementgstablishedin Spain, he recordkeeping of the
diligent searchess prescribed in Aiitle 37bis 6)whichfollows the languagef Article 3(5) of the
OWD. In accordance with the Directive, the records of orphan works wlikpeat three different
levels: the EUIPO database, the National Authority and the beneficiary institutionlitsadfdition,
Article4(7) RD 224/2016 requirgkat beneficiary institutions, after completing the corresponding
diligent search, submit tdhe the Ministry of Culture,Subdireccion Genrar de la Propiedad
Intelectual(the Spanish National Authorityhe following information:

a) Name of the work
b) Search dates and sources of information consulted
¢) The information provided for in the TRLPI which includes:

1. the results of diligent searches that have been carried out and have led to the
conclusion that a work or a phonogram stlbe considered an orphan work;

2. the use that the beneficiary entity withake of the orphan works, in accordance with
what has been provided for in the TRLPI

3. any change in the orphan status of the Wwerand phonograms used by them;

4.  the relevant contact information of the beneficiary entity.

The Spanish legislation has inser another requirementbeyond those stricly inherent to the
diligent search. In particularhé beneficiary entities must keep records of all diligent searches
conducted. RD224/2016 establishes that the records kept by the institutions will includesst le

the following information: search dates and sources consulted, as well as the certificates issued by
the consulted sources identifying the searches conduétéd

No soft-law instrumentshas been being developed in Spain to complement the framework for
diligent search. Nonetheless, the Spanish legislator directly deferred to the government to establish
regulations regarding the permitted uses of orphan works. Regulations were passed through the
Real Decreto 224/2016, de 27 de mayo, por el que se ddaagtalégimen juridico de las obras
huérfanas.RD224/2016 regulates the proced@uand sources to carry out thailigent searchby
Spanish institutions before declaring a work

339 Article 5 RD224/2016.
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to terminate that status, as ell as to set the equitable remuneration upon termination of the
permitted use.

No licensing schemes are in place for the use of orphan works. However, RD 224/2016 establishes
other regulatory schemesheyond the terms in the Directive:

1. Asallowed by Artile 6(5) of the Directive, Article 7 RD 224/2016 specifies that the equitable
compensation will be requested from the beneficiary institution by the copyright holders
and that the amount will be calculated based on the following criteria: (a) the useigéhct
done of the orphan work, (b) the nesommercial nature of the use done by the institution
in order to achieve the goals related to its public interest mission, (c) and the eventual
prejudice that it may have caused to the copyright owners

2. Whendefin ng the scope of wuses permitted, Article
are carried out without a lucrative intent’
RD224/2016. Despite being implicit in the public interest mission carried ouhdoy
beneficiary institutions, this requirement is not expressly set by the Directive. In addition,
At . 3 ( 3) RD2 2ndome aly Bbe earded for those uses, for the sole purpose of
covering the costs of the activities leading to the digitization aa#fing available of orphan
works by the beneficiary entities, provided that such costs are not covered entirely by
another institution] ...Also, the reproduction or the obtaining of copies of orphan works
may be subject to payment of a fee determined fach casg34°

3. Article5 RD224/2016 regulates the procedure to put an end to the orphan work stHbiss.
provision offers a double possibility: the rightholder may apply to either the National
Authority (Ministry of Culture) or to the beneficiary institution to put an end to that status,
as far asher/hisii ghts are concerned, by prawdarding “s
ownership status. This is apparently offered as alternabeeause Article 5(1) RD224/2016
a d d s ifthéapplication is submitted to the National Authority, this one must notify the
end of the orphan status to the benf i ¢ i ar y Inishors, either an¢ i$ competént to
receive the request and put an end to the orphan staNisappeal procedure is in plaéét

340 This means that the costs of digitization may be covered by a private agreement or in some other manner

(that generates income) and that the beneficiary entities may charge the users for the copying of an orphan

work. Taking into account that th&ertain permitted usesallowed under the Directive are only those

conducted by the beneficiary institutions, not byriparties (such as producers, publishers or others) the

fee charged for ‘reproduction or the obtaining of cop
be only allowed under other limitations (such as private copying, studying or reseaubsgs). It seems that

the Spanish government had in mind the practice usually being followed by libraries and archives of charging

a fee to obtain a higlguality file of the digitized work in their collections; but this has (or should have) nothing

to dowith copyright, let alone with thépermitted uses of orphan workand may lead to confusion as to third

party uses being “authorized” by the beneficiary inst
the parliamentary debate of the propakof Directive).

341 If the request is done to the National Authority, its resolution may be appealed according to general
administrative rules; It the request is submitted to the beneficiary institution, it would have been wise to

provide for a possibiljt of appeal against its resolution in front of the National Authority, so as to avoid any

uncertainty (which competent jurisdiction: civil or administrative law) and secure equal access to means of

redress regardless of whether the beneficiary institutispublicowned or a private entity.
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4. Article 1(2) RD225/2016 expressly acknowledges that in additiothe permitted uses
under the implementation of the Direcitv, or phan wor k sasaliavgdbpa |l so be
any of the I imitations provided for in Chapte
the whole corpus of limitations and exceptions provided for under Spanish law and
applicable to both works ahother protected subject nteer.

How to Carry Out a Diligent Search: General and Specific
Requirements

List of Souces

Article 37bis TRLPI does not refer to disy of sources,but RD 224/2016 does. Article 4(3) RD

224/2016 requires that the EUIPO dassie be always consulted fiSg If this consultation fails to
produce any information, the diligent sear ch wi
sources of information indicated in the Annex, arranged for different kind of works: (1) books, (2)
newspapers, journals and periodical publications, (3) works of art and (4) audiovisual works and
phonograms. These lists closely follow those in the Annex of Directive 2012/28/EU.

According to Article 4.4 RD 224/2016, the sources listed in the Annexareist consul t ed “at |
that is, this is “a minimum” |ist of sources t h;
available in other countries (where there is evidence to suggest that relevant information may be

found there) should also be cauniged. Article 4.4 remains silent as to an obligation to consult other
sources available in Spain. The ridubtativenatree t o “ at
however, as far as Spanish sources, consulting the listed ones would seaffide for a diligent

search, unless, of course, there were clear evidence that other sources contain information
regarding the work3#

Spain is not formally establishingnational databasefor orphan works. However, in addition to

registering the relevat information at the EUIPO Orphan works database, the beneficiary
institutions must also submit the same information to the Ministry of Culture, which will afterwards
“validate” the information registered®®Thishby t he o
indirectly, it is expected that the Ministry of Culture will somehow record (or keep) all the

2l n particular, Arti c!l epriott Gohduddry a dilgehts@amkh, the database sfe e s t h a
orphan works created and administered by (EUIPO) wildl
343 Notice that, inaddition to the Legal Deposit and usual professional sources (depending on the kind of

work), such as collective management societies and existing professional databases, all four lists include the
Registry of Intellectual Property.

344 According to Articlel(6) RD 224/2016, the beneficiary entity must wait for at least three months without

any answer from the consulted source, before deeming
conclude at the time that the beneficiary records the last respansiaquiries sent to the sources provided

in the Annex. In the case of no response from a source within three months, consultation shall be understood

compl eted.”’

345 SeeArticle.4.7 and Article 4.9 RD 224/2016.
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information regarding diligent searches of orphan works conducted in Spain, if only for purposes of
validating the registrations at the EUIPO.

All publicatiors (of any kind) in Spain must obtaitegal deposinumber and submit a minimum of
copies for preservation at th8iblioteca Nacional de EspafBNEB.**® The BNEis the primary
preservation centerln addition, depending on the place of publication, copiesalso preserved in
other territorial libraries, such as, thiblioteca de Cataluny@he legal deposit is managed by the
territorial offices from all the Autonomic Communiti#$RD 2242016 specifically includes thedal
deposit as a primary source mfformation (usually listed within the first three sourcdaj diligent
searchfor all categories of works.

Presumptions

In SpainArticle 6(1) TRLPI provides for a regytmesumption of authorshipyvhen st ant es t hat
the absence of proof to the corary, that person shall be presumed the author who is identified as
such on the work by the inclusion of his name, signature or identification hririce nothing in

this article restricts it to disclosed works, this presumption must be read folyaplsoto
nondisclosed work¥?8In the case of anonymous works or works disclosed under a pseudonym or
sign, Article 6(2) TRLPI provides that the natural person or legal entity who discloses it with the
aut hor ' s ¢ ons etoéexercisealllhis rightfer aslong astthe latidoes not reveal

hi s i #dhesame gresumption of authorship will apply to works of collaboration: unless the
contrary is proved, the persons who are identified as such on the wadtkbes presumed its
coauthors.Instead,a different rule applies to collective works. What is decisive here is that the
several contributions have not only been conceived and created to be part of the collective work,
but al so t hat onhthejnitidivea an@ undeetleercooslinaticirof somebody other

346 For a general explanatiorsee http://www.bne.es/es/Colecciones/Adquisiciones/DepositoLegéHst

visited, 15 June 2017).The Law that regulates the legal deposit is Act 23/201see
http://www.bne.es/opencms/es/Colecciones/Adquisiciones/DepositoLegal/docs/LEY _lapdfisited, 15

June 2017).

347 They arel7, plus the cities of Ceuta dmMelilla. A list of territorial offices of the Legal Deposit can be found

at http://www.bne.es/es/Colecciones/Adquisiciones/DepositoLegal/Oficinas/index.l(kast visted, 15 June

2017).

348 The author should be identified depending on the nature of the work. Literary works will normally show
the author on the front cover or in the list of credit (but the mere inclusion of the name in the list of
“acknowl &4 g ewvoeun td not suffice to trigger t he presum
(photographs, maps, plans, etc) and works of thdgmensional art will usually show the author on the margin

or somewhere on the work. Audiovisual works do so at the beginmd¢pa ending credits. This presumption
does not only have procedural effects, but it is intended to bemaflompassing, unless the contrary is proved
(e.g. with proof of registration under somebody el se
349 Accordingly, the unauthorized discloswthe authorship status of an anonymous work would amount to

a moral right infringement. This presumption covers both the standing to sue as well as the power of attorney
to exercise all exploitation rights and remuneration rights (compensation for grigapy, resale right on
works of art, compensation for public lending, compensation for communication to the public of audiovisual
works, etc), as well as the exercise of, at least, the moral rights of integrity and recognition of authorship
(while the moal rights of divulgation, to decide whether the work will remain anonymous or not, and the
remaining ones can only be exercised by the author).
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than the authors. As an exception to the general rule (work of collaboration), the category of
collective work should be always applied with caution and restrictively; its existence can only result
from the factual circumstances invaig the creation of the workn the absence of agreement to

the contrary, all rights in the collective work shall vest in the person who publishes it and discloses
it in his name Article 8(2) TRLP##° Authors of contributions to the collective work have right in

it as a whole, but they do have moral and economic rights in their contributions if these qualify as
works. Authors of contributions to a collective work must be credited as such, in the customary
manner, but have no moral right of to be recozgil as authors of the collective work as a whole. A
specific presumption of authorship is provided for computer programs created as collective
works3®!

No other presumptions of authorship or of initial ownership are to be found in the Spanish law.
Howeverthe TRLPI provides for specffiesumptions ofthe transfer ofright ownership in the case

of audiovisual worksArticle87 TRLPI), computer programs under employmaArigle 97(4) TRLPI),

and in general, for any works created under employmémti¢le 51 TRLPI).

Audio -Visual Works

The cut-off date of Article 1(3) Directive has not been implemented by the Spanish legislator.
According to Transitory Provision #21(2) TRLPI, 3his TRLPI applies to any works and
phonograms which are protected withithé EU as of 29 October 2014 (and onwards), but no
distinction is made regarding undisclosed works (that have never been published or broadcast)
contained in the collections of the beneficiary establishments. Accordingly, in Spain, the orphan
works status Wl apply equally to disclosed and ndisclosed works in the collections of the
beneficiary institutions and regardless of the time when they were deposited with them.

The Spanish TRLPI provides dpecific rules concerning the authorship and right owship of
audiovisual works. There is an imperativgualification of audiovisual works as works of
collaboration (regardless of the circumstances of their creation), as well as an imperative and
exhaustive list of cauthors. According to Articl87(1) TRRI,the authors of araudiovisual work

are the director;the authors of the plot, the adaptation, and the authors of the script or the
dialoguesandthe authors of the musical compositions, with or without lyrics, specially created for
this work.Such anmperative and exhaustive list of coauthors (mainly drafted with cinematographic
works in mind) hardly matches the wide and flexible dé&bini of audiovisual work under ArticB6
TRLPI. In practice, these categories of authors are being generouslyétéerpo as to avoid that,

350 Doctrinal debate continues as to whether this amounts to a vesting of authorship or only first ownership
of al moral and exploitation rights. The impact is largely theoretical, but even if only first ownership is vested
in the publisher, it remains a relevant (and exceptional) provision in Spanish law since it clearly allows granting
moral rights to a legal entijt In any case, it is onlyiaris tantumpresumption, subject to agreemeno the
contrary: it could be agreed that despite being a collective work, some of the contributors (together or instead
of the publisher) will be considered -@wners (not authorspf the collective work.

351‘Unless otherwise agreed, the person, whether a natural person or a legal entity, who edits and discloses
it under his name shall have the status of author ( Ar t i c | eThiQarti¢l€2has b&eR lcriidized. by
scholarslthough it is perfectly aligned with Article 21 of Directive 91/250/EEC on computer programs, which
allows for a legal entity to be deemed the author of a computer program.
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in specific audiovisual works, other creators (such as conceptual artists, animators, art producers,
directors of photography, etc.) are unfairly excluded from coauthorship in th&m.

In addition, there is are a number pfesunptions of right transfer. According to Article 88 TRLPI,

by signing the audiovisual production contract, theazghors of an audiovisual work are presumed

to have transferred to the producer the exclusive rights of reproduction, distribution, and
communia@tion to the public, as well as the rights to dub and subtitle the work. This presumption
does not apply if the parties (authors anmgtoducer) have agreed otherwise® The same
presumption of transfer of exploitation rights with the same scope applies eoatlthors of any
preexisting works incorporated in the audiovisual work. Unless otherwise agreed, coauthors of the
audiovisual work (as well as authors of contributions to it) may use their individual contributions
separately, as long as such use doespmejudice the normal exploitation dhe audiovisual work.

A wider presumption of transfer applies to advertising wotksthe exploitation rights in works
created for advertising purposes are presumed to be transferred on an exclusive basis to the
advertiser or to the agenc{?®unlessa gr e ed ot h e r wforshe purpoges ageeadtinttec t
cont ¥act .’

As for themarket practicesin relation to film distributionwhat is relevant in a Spanish context is

the “accumul at i on 'the lmahds & xhe pradscervas derivatigehotvreer of the
exploitation rights in the audiovisual work (pre
authors) and as original owner of all exploitation rights in the audiovisual recording. This double

status (since it is impossible to separate work and recording) confers him a strong position both in

the negotiation of the transfer of exclusive rights from the coauthors and in the exploitation of the

352 |t also contrasts with the open eauthorship status allowed under the Act 1788 of May 31, on the
protection of cinematographic works. Article 3 Act 17/1966 listed the same categories of authors as co

aut hors of a cinematographic work as well as ‘any oth
creative intellectualat i vi ty .’ I n addi tessiofegisf &dl exploitatiorerights indavasurh r i ned a
of its producer: ‘the exercise in exclusive of the ri
belongs to the producer or to its assigneesorcséecs sor s i n title.’

353 |n the case of a cinematographic work (that is, an audiovisual works initially intended for theatrical
exploitation), this presumption of transfer does not cover its distribution to the public by means of copies in
any format intended for use within a dorsic environment nor its communication to the public by means of
broadcasting. Coauthors must expressly authorize these acts of exploitation, although nothing forbids that
such authorization is granted expressly in the production contr&ctt other (norcinematographic)
audiovisual works, such as TV films or musical vaips, the presumption of transfer of exploitation rights

will cover these means of exploitation.

354 Act 34/1988 of November 11 on Advertising provides for a broad presumption of trasfsfghts in works
created for advertising purposes, which prevail over the general rules of the HeERiticle 23(2).

355Which one will depend on the nature of the relationship between the creator and the agency (commission,
employment, collective wdx, etc.) as well as on what has been agreed between the agency and the advertiser
that commissions the work. Note that in some cases, the advertiser may directly contact the creator (without
any agency in between).

356 Thus, the allocation and/or transfeif the exploitation rights in the advertising work will be regulated by
the contract between the agency (or creator) and the advertiser, and it is not unusual that they are only
granted to the advertiser for a limited time (as long as the advertising canpges on), while the agency
(or the creator) retains adploitiaiingfi pughbsefor Bohaé
the agency (or creator) may be jointly liable for any infringement committed by or in the advertising work.
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audiovisual production (and even regardless of thepscof the assignment of rights in the
audiovisual work).

Music

Musicalworksar e s i mp | y musichl eompse d itoon sa,s Wi t B'Nospecifid t hout |
closedlist or presumption of authorship exists for musical workghors are presumed tbe the

ones that appear as sm the work, as with any workAccording to Article/ TRLPI, a work of

collaborationi s “t he wunitary result of the coll aboratio
created by two or more authors collaborating to coneeand create the work on an equal ground.

Since the regime of a work of collaboration is the general rule to be applied to works created by a

plurality of authors, the concept of collaboration has been stretched accorditiglythese
requirements are mett he musi cal work could be deemed a “co
be the case for musical works. All the authors (natural persons) who collaborate in the creation of a
joint-work are deemed its coauthors. It is necessary that the contributionsrigénal creations in

order to confer ceauthorship status; simple mechanical execution or support (no matter how

important) does not suffice. So, simple musical arrangements (or technical contributions

matter how perfect @dnodsuffice tb dbtaio oauthorshighstatus idite be ) wi |
musical work.

No statutory list of performers exisia Spain A performanceis indirectly defined as the act of
presenting, singing, reading, recitiigligtisndtnt er pr e
exhaustive®®® An artist, the person who presents, sings, reads, recites, interprets or executes a work

in any forn¥*®, isgranted theperforming rightsto authorize fixation of their performances, as well

as the exclusive rights of reproductiordistribution (including rental and lending) and
communication to the public (including the making available online). All these exclusive rights may

be transferred or licensed (authorized) by written contragiccording to Articlel13 TRLPI,

performers are granted the inalienable and unwaivable moral rights of attribution (except where

the means of exploitation make it impossible) and integrity (to object to any distortion, mutilation,

or any other act in relation to the performanteh at mi ght adversely affect t
or reputation). While alive, the performer must expressly authorize the dubbing of his performance

in his own language.

According to Articlel10 TRLPI, when the performance is done under an employroerd

commission contract, it shall be understood, unless otherwise specified, that the employer or
commissioning party acquires the exclusive rights of reproduction, distribution, and communication

to the public, “as may becdeddcedhef comttriaetndt utt
that this presumption ofright transferiswider than the one provided in Artickl TRLPI for works,

which does not cover works made under commissims presumptiorisiuris tantumand can be

deactivated by comary agreement. However, as it happened with audiovisual productions, the

357 Article 10(1)(b) TRLPI.
38 Article 105 TRLPI.
359 Article 105 TRLPI.

147



producers of phonograms are also grantdl initio exclusive rights in the recording (phonogram)
and this confers them a stronger negotiating power in front of authors of musicaksvand
performers.

Phonograms

A phonogrammeans any fixation of the sounds of a performance of a work or of other sotthds.
This is a very broad definition which, in principle, may afford protection to the simple recording of
sounds (of any kind, such ssunds of nature, animals, or city noises). Film soundtracks also qualify
as phonograms.

The onlycut-off date for phonograms produced by public service broadcasters is the one set in the
Directive: i.e. produced up until 31 December 2002.

There arespedfic rulesconcerning the right ownership of phonograméccording to Article 114(2)
TRLPI, the producer of a phonogr@rthe natural person or legal entity on whose initiative and
responsibility the phonogram is first mad&.Phonogram producers enjoy thexclusive rights of
reproduction, distribution (including rental and lending) and communication to the pibéiltiding

the making available cline) of the phonograms, as well as the right to authorize imports and
exports of commercial phonograni§? In addition, phonogram producers also enjoy a right to a
single and equitable remuneration for the communication to the public of themroercial
phonograms in any forr#f3

The samepresumption of right transferapplied to musical works by Article 110 TRLPI is also valid
for phonograms. This means that when the performance is done under an employment or a
commission contract, the employer or commissioning party acquires the exclusive rights.

Asmarket practicemusi ¢ editors do obtain, by contract, a
Music editors are different from phonogram producers. Music editors deal with musical works and

authors, offering services as manager, producer and publisher, but the music, editeuch, is not

always the phonogram producé® The author transfers to the editor all the exploitation rights in

the musical work (reproduction, distribution and communication to the public as well as
transformation), usually worldwide and for all thertn of copyright protection. In exchange, the

editor is obliged to exploit the work and share with the author the profits. According to the SGAE
Regul ations the editor’s share cannot be more th

380 Article 114(1) TRLPI.

361 This means that if the operation takes place within an enterprise, its owner shall be considered the

producer of the phonogram. Nothing is said regarding other participants in the production of a phonogram.

%¥2The Spanish Supr eme &olusivetright of cereniupicateomtd thespubljcegrarged to |

al | phonogram producers by Article 109(1) LPI of 198"
1996.SeeTS (Administrative chamber) March 1, 2001 [AFYVE v. RDL1/1996], Westlaw.ES RIR001/30

363 Article 116(2) TRLP, parallel to the one granted to performers and shared with them.

3841n Spain, AEDEMAsociacién Espafiola de Editores de Mustta//www.aedem.es/ (last visited, 15 June

2017) is the one in charge of associating the “music
SGAE, together with the authors of musical works (and audiovisual works).
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In order for the publisheto be in a position to make a sound recording of the literary woek (

audio-book) the right of communication to the public, and for this means of exploitation, must have

been expressly assigned to him. Apparently, new contractual models seem toteenpteting this

possibility. @rrent publishing contracts already cover the transfer of the exclusive right of
communication to the public, especially, the making available online. Depending on how the

transfer of this right is designed in the contractyiay also include the performance of the literary

work and the making of a phonogra#ff. For instance, the standard publishing contract posted on

the website of the Association of Writers of Catalunya includes the transfer of the right of
communication to tle public and expressly refers to the making ‘ebund recordings, radio

broadcasting, etc. as long as it does notingolva t ransf or m#ti on of the worl

Additional Information Useful for the Diligent Search

Despite no formalities exist under current SjEh Law for the protection of copyright, registration
was a requirement for protection until Decembef 7987 (under Article 36 Law of Intellectual
Property of 1879). In 1987, it was decided to maintain registration on a voluntary basis. Any works
and potected subject matter may now be registered at the General Intellectual Property Re§istry.
Any instruments and contracts concerning intellectual property rights may also be registered. The
Registrar qualifies the originality of the work and the authqguskiatus of the application and
assesses the lawfulness of any instruments and contracts submitted for registration before deciding
whether (or not) to register themi®® Registration offers a rebuttable presumption of the existence

of copyright (hence, of daginality) and of authorship/ownershiff® Anyone can claim and prove (at
court) that the registered work is not an original creafior that the registered author (or owner)

is not so*™*

365 |t must be taken into account that Spanish lavidas to a principle of restrictive interpretation of the
assignment of rights which the exploitation rights transferred by contract will be limited to the right or rights
expressly transferred to the means of exploitation expressly provided for and tintleeand territorial scope
specified in the contract (Article 43(1) TRLPI). Furthermore, according to Article 43(2) TRLPI, where the means
of exploitation are not mentioned specifically and precisely in the contract, the transfer will be limited to the
means of exploitation that necessarily derive from the contract and are essential to fulfill the purpose of the
contract. In addition, a transfer of exploitation rights shall never cover means of use or exploitation that do
not exist or are unknown at the tienof the transfer (Article 43(5) TRLPI) and any contractual clause granting
rights for unknown or inexistent means of exploitation willwil be ineffective.

366 Seehttp://www.acec-web.org/SPA/2/CE.pdfast visited, 15 June 2017).

367 Article 144 et seq. TRLPI.

368 Article 145(2) TRLPI.

369 Article 145(3) TRLPI.

370 As an example, see AP Madrid (sec.11) April 20, 1998 [Juego de la Rifa] Westlaw.ES AC1998/4773: the
registration of a lottery game was annulleddaeise the court found it did not qualify as an original creation
under art.10 TRLPI. On appeal, this ruling was later reversed by the Supreme Court (Civil ch.) June 24th, 2004
Westlaw.ES RJ2004/4318.

371 Registration is not necessary to initiate any judicial proceedings or claims, although it can certainly afford
a prevailing position since the burden of proof will be on the nonregistered party. Denials of registration, as
well as registrations accepted,ay be contested in front of the civil courts (Article 145(2) TRLPI and Articles
24-25 RD 281/2003).
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Whereaso register for anonymous and/or pseudonymous worksists in Spairthese works can

be registered in the General Registry of Intellectual Property. According to the Regulation of the
Intellectual Property Registry, the name of the person (physical or legal person) who will be
exercisingthe copyright in he anonymous work or work disclosed under a pseudonym, must be
identified at the time of registratiod’?

Likewse, in Spain there is nat database for works that had been subjectatathorship or rights
ownership disputesnor aregister on the transfer & copyrights but transfers of ownership may
be registered at the General Registry of Intellectual Propénstead,there is noregister on the
buying and selling of backataloguesof copyright protected wiks and/or neighbouring rights
since this infomation donot need to be registered at the Registry of Intellectual Property.

In regards of theegister for companiesin Spain t businesses (individual businesses and legal
companies) are registered in tHeegistroMercantil, which records ay act re@rding companies:
constitution, shareholders, board of ditecs, mergers, bankruptcy, efé The information in the
RegistroMercantil may be accesed by the public, upon requesthe RegistroMercantil also
includes information oncompany mergers obankruptcy arrangementsMoreover, itinforms the
Intellectual Property Registrar about any works that may be affected by a merger or a bankruptcy
procedure.

As forthe Spanistpublic service broadcastersistorically,there has beeronly one public seiige
broadcasterthe Radio y Television Espaf@dRITVE In more recent timesthough, Autonomous
Communities have been opening their own radio and/or TV broadcasting services: for instance, TV3
in Catalunyaor CanabBuin Andalucia®”#Radio and TV operators need to be licensed by the Spanish
Government and registered at thHeegistroEstatal de prestadores de servicios de Comunicacion
Audiovisuglwhich is public and can be freely consulféd

Spain haso other regulatory schemein place dealing with other relevant subject matter of
digitization

Acknowledgments

The authors thank expeRaquel Xalabarddbr her precious support and input in regards of the
information on how the Orphan Works Directiwas implemented irspainand how diligent search
works inthis country.

372RD 281/2003, Article 13(c).

373 It is a public institution, under the Ministry of Justice:
http://www.mjusticia.gob.es/cs/Satellite/Portal/es/areatematicas/registros/registramercantil(last visited,

15 June 2017).

4 A list of radio and TV operators in Spain is available at
http://www.minetur.gob.es/telecomunicaciones/mediosaudiovisuales/Television/Paginas/operadores.aspx
(last visted, 15 June 2017).

375 Seehttps://sedeaplicaciones.minetur.gob.es/RuecalistadosPubliftast visited, 15 June 2017).
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SWEDEN

Implementation of the Orphan Works Directive: Background

In Sweden the Orphan Works Directive was implemented dyiending theSwedish Copyright
Acton of 29 October 2014 through legislation Lag (1960:729pmupphovsratt till
litteraraochkonstnarligaverhereafter “Implementing Legislatidn. The amended articles in the
Swedish Copyright Act following the implementation of the directive are: 88 45, 46, 48, 43P a
58. Four new articles have albeen addegdnamelyfrom 8§ 16ato 16d37°

Subjective and Objective Scope

In regards of thesubjective scopeof the application of the orphan works exceptidreneficiaries

of the exception arepublically accessible librariesgducational establishments, museums, as well

as archives and film or audio heritage institutioAttough theprovision does not differ in content,
there are some minor structural differences. For instantep u bsénvicé is not expressly
mentionedwhenthe organisations are listethut only in the fifth paragnah of Articlel6a where it

is stated that radio and film corporations can only use the orphan works in the designated manner
provided that they are operated under public service remits.

In regaras of theobjective scopeof the application of the orphan works exceptiche Swedish
legislation incldes:

- literary works(literaraverkiskrifte), with the exclusion omaps and databasesvhich in
principle areliterary works within the scope of thBwedish Copyright Adbut in the case of orhan
works thedefinition is confined taarrative basediterary works

”

- cinematographic workgfilmverk, termthatal so covers the “visual
works referred to in th®©®W Directive;

- sound reordings(ljudupptagninga), termsthatared e e med t o cover both th
audiovisual works as well aghonograms.

The Swedish implementing legislation also includes the limitation that the works must be contained

in the collections of publicly aessible libraries, educational establishments or museums as well as

in the collections of archives ¢itm or audio heritage institutions as referred to in iske 1(2) of the

OWD However it is important to note thafrticle 16a in the Swedish legislatianly refers to

' iterary works and cinematogeaphdcnwsiAkider andegbh
46. This has been done in order to distinguish between the two first rights that are copyrights and

the sound recording right that is a neighlring right in the Swedish legislatiddence in order to

understand the full objective scope of the works coveredh®y directive the two articles (16a and

46) must be read together.

376 The Swedish Copyright Act (full text in Swedish) is available Higoe://www.riksdagen.se/sv/dokument
lagar/dokument/svensKorfattningssamling/lagl 960729om-upphovsratttill -litterara-och_sfs1960-729
(last visited, 15 June 2017).
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Regarding the works produced in the process of public service baisidg the Swedish cut off
date is the same as the one stipulated in tDe/0) namely 31 December 2002.

The Swedish implementing legislation does not differ from the directive in terms of content,
however structurally it is important to note that the warlcovered by copyright and the works
covered byneighbouring rights have been dealt with separately.

Possible Use of Orphan Works

Among thepermitted usesfor orphan works under the implementing legislation of Swedentghe
are:

- the right to produce/make copiedramstélla exemplar, and
- the right to make available to the publidverfora till allmanheteh

The permitted uses are defined in article 8kfiahe Swedish Copyright Actwvhich does not differ
from the OW\D.

In terms d ruling oncrossborder searchthe Swedish implementing legislation does not differ from
Article 3(4) in the OWD. It statesthat the diligent search shall be conduced in the country where the
work was first published or broadcast. If there are any inibcs that a work stems from another
EUcountry, then sources in that country ought to be consulted as well.

As tothe diligent search report requirementsestablished by the implementing legislation of
Swedenthey are described irkrticle 16bof the Swedsh Copyright Aand do not differ from Article
3(5) in theOWD.

There are noother requirementsbeyond those of a diligent search, its documentation and the
communication of this informadin to the supervisory authoritydowever the diligent search ough

to be evaluated on a case by caseibafn cases where there is a need to consult any additional
sources than those listed in thH@WD, it is stipulated that these too can be consulted. The list of
sources in the Swedish implementation is not exclughrticle 16c¢). The Swedish government can
issue further guidelines describing any additional steps that may be taken.

In regards ofoft-law instrumentsth er e ar e t wo “ fthategn berdestribed gssoftor k s
law instrument$ that might be consilted and that provide some additional details regarding the
diligent searchTheyare:

1) the so called promemoria within the governmental department series Ds. 2013:63

2) the parliamentary proposal for amendment of the copyright legislation in accordance with
the orphan works directive prop 2013/14:93.

In regards obther regulatory schemesthe orphan works could potentially be affected by the so
call ed “codt ealt i weichane mdtpdey nonexclusive licenses connected to
collecting societies anth the use of workse.g.in broadcastingThe Swedish understanding is that
in view of the preamble (24) aniticle 1(5) in theOW Directive the provisios regarding orphan
workswould not conflict with the regulation surrounding collective ¢actual licenses in Articles
42 agof the Swedish Copyright Act.
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How to Carry Out a Diligent Search: General and Specific
Requirements

List of Sources

As to the appropriate sources to be consulted to carry out a diligent search, the Swedish
implementing legislation makes a reference in Article 16c to the Annex of the Directive. The
preparatory works also expressly state that the list of sources providdte directive are seen as
adequate and that other sources may be consulted if relevant (but it is not required). The Swedish
list of sourceds thusillustrative as it is expressly noted that what is deemed to be a diligent search
should be decided on@ase by case basis and that additional sources may be consulted if necessary.

Like other few jurisdictions, in Sweden rational database for orphan works has been
established”l't is handled by the Swedish PatRReift., Tr ade
PRV is also responsible for forwarding the Swedish registrations to EUIPO.

At the same time, thdegal depositis also in force, in accordance with the Swedish Act on Legal
DepositgLag (1993:1392) om pliktexemplar av documelmistitutions in chege of the legal deposit

are six university libraries in Sweden: National Library of Swéidengliga Bibliotekef)y’® Lund
University?®° Stockholm University®* Uppsala Universit§?? Linképing University®® Gothenburg
University?®* Umea University®®

Presumptio ns

As forpresumptions of authorshipthe physical person whose name, pseudonym or signature, has
been placed on a copy of the work is presumed to be the author accordiugitte 7 of the Swedish
Copyright Act. Where there is a name, pseudonym or signature on the copy, the person who is
indicated is presumed to be the author. The same presumptions are applied to the neighbouring
rights according to the third paragraphsAmticles45 (visuaarts), 46 (sound recordings), 48 (radio
and television broadcasts), 49 (catalogues), and forth paragraph in 49a (photographs).

Converselypresumptions on right transfelare not directly expressed in Swedish Copyright Law,
yet they are present in custormalaw.

77 https:/iwww.prv.se/sv/upphovsratt/herrelosaverk/ (last visited, 15 June 2017)

378 PRV https:/iwww.prv.se/en/ (last visited, 15 June 2017).

379 http:/lwww.kb. se/plikt/tryck/pliktexemplar/ (last visited, 15 June 2017).

380 http://www.ub.lu.se/en/collections/swediskprint (last visited, 15 June 2017).

381 As no direct link for the legal deposit is ambleseehttp://su.se/biblioteket/ (last visited, 15 June 2017).
382 http://www.ub.uu.se/findingyour-way-in-the-collections/Deliveries+of+legal+depositflast visited, 15
June 2017).

383 https://www.bibl.liu.se/lanaoch-bestalla?l=en&sc=tru@astvisited, 15 June 2017).

384 http://digit.ub.gu.se/wiki/index.php/Humanistiska_biblioteket/Informationen/Pliktleverafiast visited,
15 June 2017).

385 As no direct link for the legal deposit is available, Isie://www.ub.umu.se/ (last visited, 15 June 2017).
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In any case, all the presumptiorabove, if relevant, have not been discussed in any of the
preparatory works of the implementing legislation. As there have not yet been any legal cases in
this particular matter it is difficult to predict what trmustomary law will be in the future.

Audio -visual Work

In the case of audigisual works made by public service broadcastersctheff date determined
by the implementing legislation for audiosual works to be covered by the Orphan Works Directive
is1 January 2003.

The Swedish copyright law includgsecial rules concerning the authorship and right ownersbip
audiovisual works according to which whoever claims to be the author has the burden of proof to
prove that they in fact are the author. Tiphysical person whose name, pseudonym or signature,
has been placed on a copy of the work is presumed to be the author (Article 7). Where there is a
name, pseudonym or signature on the copy, the person who is indicated on there, is presumed to
be the auttor. The same presumptions are applied to the neighbouring rights according to the third
paragraphs in articles 8845 (visual arts), 46 (sound recordings), 48 (radio and television broadcasts),
49 (catalogues), and forth paragraph in 49a (photographs).

Convesely, the same law does not inclugeesumption on right transferfor audiovisual works.

The transfer of audiwisual works is regulated in Articles 39 and 40. The transfer of rights rule states
that when copyright in a work is transferred the purchasety not alter the work (28). If film rights
have been sold, the author also has a statutory royalty right in any further uses e.g. when the
purchaser exploits the work after the purchase in the form of, for example, lending. All this taken
together pointsto the fact that there are no presumptions in favour of the producers. On the
contrary, the author of the audiwisual work retains certain statutory rights even after the copyright
has been transferred in its entirety.

Similarly, there is no presumptidhat film distributors are owners of the work, however as they do
play a major role in the Swedish film industry, tmarket practicethey are the actual entity
exploiting all economic rights and related rights on the film.

Music

There is no statutory definition ahusical workin the Swedish Copyright Act. From preparatory
works and case law it can be discerned that this is a wide concept incorporating anything that the
author may consider to be a musical work. However, thigigdd to sound and any accompanying
words are always deemed to be literary works in Swedish Copyright Law.

Whether a work with several authors is a joint or a collective work must be decided on a case by
case basis (see Article 6 of the Swedish CopyAgtt If the works can be easily separated.g.

music from lyrics, then it is considered to be a collective work. If the works cannot be easily
separated-in the case where, for example, band members work on a song together both in terms

of music and Isics—then it is considered to be a joint work.
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However, there is not a rule or presumption that determines by default which categories of
contributors are authors of a musical work. Similarly, even in the case of performers, there is not a

rule or presunption that determines by default which categories of contributors are vested with

the performing rightsThe Swedi sh Copyright Act only refers
and musicians (e.g. session musicians) are included in these categoribe astegory of
performing artists” is considered to be broad.

The transfer of rights on musical works is not subject poesumption of right transferfor musical
worksbut is regulated in Article 29. The law states that when copyright in a work sféraed the
purchaser may not alter the work (Article 28). If musical rights have been sold the author has a
royalty right concerning further uses, for example when the purchaser exploits the work in the form
of lending. All this taken together points thdt there are no presumptions in favour of the music
producers. On the contrary, the author of the musical work retains certain rights even after the
copyright has been transferred in its entirety.

Phonograms

The Swedish legislation does not use the tgdmonogram,r at her “sound recording”’
any and all sounds recorded. A film soundtrack will have both a musical and lyrical right as well as
the neighbouring right in the sound recording.

In the case of phonograms made by public service broadmadhecut-off date determined by the
implementing legislation for phonograms to be covered by the OWD is 1 January 2003.

As topresumptions on rights ownership of phonogramghe producer of the sound recording is
presumed to be the owner of the soundaording (neighbouring right) according the article 8 46 of
the Swedish Copyright Act. On the other hand, more tharesumption of right transfer for
phonograms these rights are directly vested in the producer. The same is true when it comes to
sound reordings that are commissioned as well as made in the course of employment.

In Sweden labels play a major role in the music industry, even if they are not directly mentioned in
the Swedish Copyright Act, there israrket practice,that has become the statard and custom
practice, which makes them the actual entity exploiting phonogram producer rights.

Similarly, in the case of phonograms that are recordings of underlying copyright works other than
music, there is anarket practicethat contractually assignthe rights of authors in these underlying
works to the content publisher (as distinct from the phonogram producer).

Additional Information Useful for the Diligent Search

Aregister for anonymous and/or pseudonymous workas been set up ste the implenentation
of the OWDIt is PRV that handles the registration.

A database for works that hae been subject taauthorship or rights ownership disputedoes not
exist, nordoes aregister on the transfer of copyrightor aregister on the buying and sellingf
backcataloguesof copyright protected works and/or neighbouring rights.
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In regards of aegister for companiegthisismanagedy Bolagsverkeg(g., theSwedish Companies
Registrations Offige®®® which also holds information oncompany mergers orbankruptcy
arrangements®®’

There are threenumber of public service broadcasten® Sweden Sveriges Televisiof&VT),
Sveriges Radi@®R)Utbildnings RadigUR), to whichthe Swedish government providese-called
“broadcasting remit, and whichregulated by agovernment regulatory documerit®

There are noother regulatory schemein place dealing with other relevant subjectatter of
digitization in Sweden
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June 2017jor the regulatory document regarding the broadcasting permit of Sveriges Telefigithe years
20142019.

156



